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ABANDONMENT. 33 


§1. Manine.—lJncludes total Insurable Interest.—P. insured 'a 
vessel for $11,000, stated in the policies to be worth $13,500. 
The policy provided that no abandonment should be valid unless 
sufficient to vest in the company “ an unincumbered and perfect 
title to the subject abandoned, and the valuation of said vessel, 
expressed in this policy, shall be considered the value in adjust- 
ing losses covered by this policy.” The vessel was lost, and P. 
abandoned to the companies “ all right, title and interest pos- 
sessed by me in said vessel, tackle and apparel under said policy.” 
The vessel was afterward recovered by the underwriters and re- 
paired. A libel against the vessel filed by the carpenters mak- 
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ing the repairs, was contested by P. on the ground that he had 
only abandoned 22-27ths of the vessel. Held, that P.’s insurable 
interest was the whole vessel, which was the subject of the pol- 
icy, and not an undivided share ; that entire interest was includ- 
ed in the abandonment. P. had no further interest in the vessel, 
and was not entitled to defend the suit. 


Mills vs. Schooner Perew. 
Rep’d Jour’!, p. 59. 


AGENT. 


§ 2. Lire.—Right to Commissions after Removal_——Parol and 
Written Contract.—The agent entered into a written contract, 
agreeing to pay over the balance due the company before the 
end of each month. He was subsequently removed, and alleged 
a parol agreement by which he was to be allowed commissions 
for three years afterward in the event of removal, in answer to a 
suit for the recovery of the balance claimed by the company. 
Held, that where, by virtue of the contract, it is the duty of a 
party to pay over money collected by him as agent for the other 
party at a time certain, no demand is necessary before action 
brought to recover the same. 

Wharton on Agency, 22303, 304. 

Held, that parol agreement cannot be established, by custom 
or otherwise, to add to, vary, or contradict a written contract 
entered into contemporaneously with such alleged parol agree- 
ment. 

2 Pars. Contr., 546; 1 Greenl. Ev., 2275; Wright vs. RR. Co., 16 B. 
Monr., 6 ; McKegney vs. Widekin, 5 Bush., 109; Wilson vs. Shelburne, 6 
Cuih., 68 ; Doyle vs. Dixon, 12 Allen, 576 ; Kimball vs. Bradford, 9 Gray, 
243 ; Clark vs. Houghton, 12 Gray, 38; Hakes vs. Hotchkiss, 23 Vt., 232. 


Casileman vs. Southern Mut. Life Ins. Co. 
Rep’d Jour’l, p. 64. Ky. 0. A. 


ARSON. 


§3. Fme—Evidence—Proof of Legal Existence of Company or 
Validity of Policy.— Payable to Mortgagee.—Intent to Dcfraud.— 
Upon an information for burning a building with intent to de- 
fraud an insurance company, it was Held, that it was not neces- 
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sary to prove the legal existence of the company. That if the 
company had a de facto organization, and was actually doing 
business, and the accused believed the policy to have been legal- 
ly issued, and burned the building with the expectation that the 
money would be paid, and for the purpose of obtaining it, it was 
sufficient. Held, that if it was necessary to prove the legal ex- 
istence of the company, which was a foreign one, a certificate of 
the insurance commissioner of this State that the company had 
complied with the laws of the State, and was authorized to carry 
on business here, (the statute requiring the commissioner to issue 
such certificate only on proof of the facts, and on a deposit with 
him of a copy of the charter and a sworn statement of its offi- 
cers,) and the testimony of the agent of the company here that 
he had issued numerous policies for the company, were prima 
facie evidence of such legal existence ; the case not being one in 
which the company was asserting its rights, or in which its legal 
existence was directly in issue. 

United States vs. Amedy, 11 Wheat., 392. 

The fact that the policy was made payable to a mortgagee of 
the building, was not inconsistent with the allegation that the 
company insured the building to the accused. The intent to de- 
fraud the insurance company could be inferred from the circum- 
stances, though the mere act of burning might not be sufficient. 

State vs. Byrne. 

Rep’d Jour’l, p. 28. Cr. 8. C. E. 


ASSIGNMENT. 


§4. Lire.—O/ Policy to Wife when Testamentary.—Conrad 
Schadd insured his life for his own benefit, and his widow claimed 
the fund on the strength of the following document contained in 
a book belonging to insured, and remaining in his possession 
until his death. 


Pittsburgh, December 11, 1875. I, Conrad Schadd, husband of 
Margaretta Schadd, have insured my life with the Knickerbock- 
er Company of New York, for $4,000. I, Conrad Schadd, assign 
the whole amount, $4,000, to my wife, Mrs. Margaretta Schadd, 
after my death, when she can do with it according to her best 
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will, without partiality to her children. This I have written in 
good, sound mind, and set by my name xxx to it. Conrad 


Schadd. 


The Pennsylvania act of 1868 provides that “ all policies of life 
insurance upon the life of any person, which may hereafter ma- 
ture, and which have been or shall be taken out for the benefit 
of, or Lona jide assigned to the wife or children, or any relative de- 
pendent upon such persons, shall be vested in such wife, children 
or other relative, free and clear from all claims of the creditors 
of such person.” Held, that under the act, the burden of proof 
is on the wife when donee of a life insurance policy, to show 
either an actual assignment by clear proof, or that the assign- 
ment is without fraud on the creditors ; the disposition by Schadd 
of the policy was ofa testamentary character, and hence he could 
make no assignment ; hence Mrs. Schadd had no equity as against 
the creditors of her husband. 

Case of Margaretta Schadd. 

Pa. 8. C. 


§5. Lire. —When not Authorized by Charter, Ulira Vires.—A 
relief association whose business was defined in its charter to be 
“to afford relief to the widows and children of its deceased mem- 
bers, and to such business it shall be limited and restricted,” 
took an assignment of his policy for money loaned to a member. 
The application stated that the policy should be paid to his wife, 
or his children in case of her previous death. This was after- 
ward changed to read “ as per assignment, and balance, if any,” 
to the wife and children. Held, that the assignment was unwar- 
ranted by the charter, and subversive of the objects of the cor- 
poration, and was void. 


Angell & Ames on Corp., sec. 111; Clark vs, Farrington et al., 11 Wis., 
807. 


Deitrich et al. vs. Madison Relief Ass'n. 
Rep’d Jour’l, p. 70. 


§ 6. Lire.—Validity of —Liability of Company.—Agent’s De- 
clarations as Evidence.—A life insurance company, after the death 
of the assured, on the faith of an assignment over the name of 
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the assured, indorsed on the policy, paid to its sub-agent for pay- 
ment to the assignee, the amount of the insurance. In an action 
by widow of assured, administratrix, against the company, Held, 
that without something to show that a fraud had been practiced 
upon the estate of the assured bythe insertion of the assignee’s 
name in the assignment after the death of the assured, and that 
of this the defendant had notice before payment of the money, 
the plaintiff could not recover. That the admission of evidence 
of declarations of the sub-agent, through whom the risk was tak- 
en, that the assignment had been executed in blank, and that he 
had, subsequently to the death of the assured, inserted the as- 
signee’s name, was erroneous ; such declarations not being made 
at a time when he was acting as agent of the company, in the 
execution of the policy, but long afterward. 

Faweett vs. Bigley, 9 P. F. S., 411, and Bigley vs. Williams, 30 P. F. 
8., 107. 

His declaration as to his own act, committed for his own pur- 
pose, and not in the line of his agency, was the declaration of a 


third party, and could not affect the company. 


N. W. Mut. Life Ins. Co. vs. Roth. 
Rep’d Jour’), p. 74. 


BROKER. 


§7. Manriwe.—Liability for Premium Notes of.—G., a broker, 
was accustomed to effect insurance with plaintiff company on 
hulls, cargoes, and freights for whom it might concern, payable 
to himself, giving his individual note for the premium, sometimes 
receiving the cash from his principals on delivery of the policy 
and sometimes charging the insured on his private account. 
The policies provided that in case of loss the amount of the pre- 
mium note, if unpaid, and all sums due from the insured, should 
be first deducted. Held, that the acknowledgment of receipt of 
premium in a policy is only prima facie evidence which estops 
the company from alleging no consideration ; but is not conclu- 
sive evidence of payment and may be contradicted by parol. 

Goodspeed vs. Fuller, 46 Maine, 141; Bassett vs. Bassett, 55 Me., 127; 
1 Phill. Ins., (5th ed.,) 3515, and notes. 


Held, that as a general rule, the premium note of an insurance 
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broker, received by the insurers in payment of a policy for his 
principal, discharges the principal from liability to the insurers 
on account of the premium. 

1 Arnould Ins., 3361, 113, Perkins’s note ; 2 Duer Ins., 297, 298 ; 1 Pars. 
Mar. Ins., 503, 504, notes ; Patapsco Ins. Co. vs. Smith, 6 Har. & J., 166 ; 
Ford ys. Williams, 21 How., 287 ; Chandler vs. Coe, 54 N. H., 561. 

But if the policy contain a provision that in case of loss the 
amount of the premium note shall be deducted from the insur- 
ance, the insured must submit to the deduction, although he has 
before paid the amount of the premium to the broker. 

Hulburt vs. Pacific Ins. Co.,:2 Sumn., 471, 478. 

In case of the death and insolvency of the broker, a court of 
equity will not compel his administrators to seauester for the 
benefit of the insurers any sum received by them from the in- 
sured on account of premiums, if the company held the broker’s 
note therefor. 

Milliken vs. Whitehouse, 49 Maine, 527; French vs. Price, 24 Pick., 13. 

Union Ins. Co. vs. Grant et al. 

Rep’d Jour’, p. 33. Ma. 8. C. 


CONTRACT. 


§8. Fire.—Validity of Loan when Irregular and jin Excess 
of Authority.—Suit was brought by the company to foreclose a 
mortgage given as security for a note given by defendants for a 
loan. The company’s charter permitted loans to be made only 
on bond and mortgage, for a term not exceeding one year. Held, 
that where a loan by a corporation can be regularly authorized 
only by a vote of the directors at an official meeting, a loan made 
without such a vote may be ratified by the corporation; an ac- 
tion by the corporation upon the securities given for the loan, is 
a ratification ; and an averment in such action that the loan was 
made by plaintiff “through its proper officers,” is sufficient. 
Held, that where securities given for a loan made by a corpora- 
tion run to persons named as its directors, and to their succes- 
sors in office, the corporation may sue thereon as owner and hol- 
der, without reformation of the instruments, and without formal 
assignment to it. 

Supervisors vs. Hall, 42 Wis., 59. 
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Held, that while contracts of corporations which they have no 
authority to make may be void, contracts which are within the 
general scope of their powers, but which are in excess of those 
powers in some particulars, are valid, unless, by a reason of such 
excess, they are against public policy. 

Rock River Bank vs. Sherwood, 10 Wis., 230; Littlewort vs. Davis, 50 
Miss., 403. Cases of M. W. & M. Plank Road Co. vs. W. & P. Plank Road 
Co., 7 Wis., 59, and N. W. Union Packet Co. vs. Shaw, 37 id., 655, dis- 
tinguished. 

Held, that while the plaintiff exceeded its power in loaning 
money for two years instead of one, and in taking a note and 
mortgage therefor, instead of a bond and mortgage, the contract 
not being immoral, nor against public policy, and no penalty be- 
ing attached to it, the plaintiff may maintain an action upon the 
securities. 


Germantown Farmers’ Mut. Ins. Co. vs. Dheim ete. 
Wis.S.C. Opinion filed April 3, 1878. 


MORTGAGE. 


§9. Lire.—Investments by Foreign Companies in Ilinois.— 
Public Policy.—Mechanic’s Iien.—In a suit for the foreclosure of 
a mortgage taken by a foreign company in Illinois in 1867 ; Held, 
that neither at the time of the mortgage, nor at any time since, 
has it been against the public policy of that State for insurance 
companies created by the laws of other States to invest their 
assets in mortgages upon real estate in Illinois. 


Carrol vs. East St. Louis, 67 Ill.; Starkweather vs. Am. Bible Society, 72 
Ill.; and U. 8. Trust Co. vs. Lee, 73 Ill., 142, distinguished. 


Held, that it was not within the power of the mortgagor, pend- 
ing a foreclosure suit, by contract with a mechanic, and without 
the consent of the mortgagee, to create an incumbrance upon the 
property which could in any wise affect the rights of the mortga- 
gee as they might be declared by the final decree. 


Davis vs. Ins, Co., Ill. S. C. 


Hurds et al. vs. Ct. Mut. Life Ins. Co. 
U.S.C. C.,N. D. Inn. June Term, 1878. 
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POLICY. 


§10. Fime.—Reformation of in Equity.—Mistake.—Interest 
Covered.—Laches.—K. applied to an agent of defendant for insur- 
ance on cotton in behalf of a firm of which he was a member. 
The policy was made in the name of K., and made payable to 
the firm. K. was informed by the agent that it was not necessa- 
ry for the policy to be in the name of the firm; that their inter- 
est would be fully protected. Held, that there was a mutual mis- 
take in framing the contract, which it was the province of equity 
to correct. Held, that as the policy remained in the hands of 
the agent until after the loss, when K. first discovered the error 
and brought suit, there was no laches which would bar relief. 
Held, that a court of equity may grant relief from a mistake of 
law as well as fact. Held, that the plaintiffs were entitled to 
have the policy reformed to cover the interest of the firm. 

Simpson vs. Vaughan, 2 Atk., case 21, p. 33 ; Henkle vs. Royal Exchange 
1 Ves., sr., case 156, p. 318 ; Gillespie vs. Moon, 2 Johns. Ch., 593 ; Graves 
vs. Boston Mar. Ins. Co., 2 Cr., 443 ; Insurance vs. Wilkinson, 13 Wall., 
231; Bradford vs. Union Bank, 138 How., 66 ; Hearne vs. Mar. Ins. Co., 20 
Wall., 490, 496 ; Hunt vs. Rousmanier, 1 Pet., 15 ; 1 Story’s Eq. Jurispru- 


dence, sec. 138, e and /, (Redfield’s edition ;) Wheeler vs. Smith, 9 How., 
82. 


Snell, Taylor & Co, vs. Atlantic F. & M. Ins. Co, 
Rep’d Jour’l, p. 17. U.8.8,C. 


§11. Fire.— When under Seal.—Indorsement permitting Re- 
moval anew Contract.—Form of Aclion.—Policy was “ on the con- 
tents” of certain buildings. An indorsement permitted its re- 
moval to another building, and was signed by the secretary, but 
was not under seal like the policy. The loss occurred after re- 
moval. Held, that the only liability was by virtue of the indorse- 
ment, which was not an extension of the original contract, but a 
new contract by parol. 

RR. Co. vs. Ins. Co., 32 Md., 37; Ins. Co. vs. Gusdorf, 43 Md., 506 

Held, that assumpsit and not covenant was the proper form of 
action. 

Deale’s case, 18 Md., 51, and cases there cited. 


Sherizer vs. Mut. F’. Ins. Co. 
Rep’d Jour’l, p. 72. 
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PRACTICE. 


§12. Lire.—Removal to Federal Court.—It is sufficient to re- 
move a cause under the act of 1875, to file the petition and bond 
in the State court. The jurisdiction to determine whether or 
not the cause was removable, and was properly removed, and a 
sufficient bond given, is in the Federal court and not in the State 
court. Where the record of the State court is not filed in the 
Federal court within the time prescribed by the act, the omission 
is fatal, and cannot be cured by the Federal court, though the 
neglect was due to the preoccupation of counsel through the 
wrongful assumption of jurisdiction by the State court. 

Cobb et al. vs. Globe Mutual Life Ins. Co. 

U. 8.0. C., B.D. Va. 


PREMIUM NOTE. 


§13. Frre.—Lnability for Installments in Case of Long Term Pol- 
tcy.— Construction of Policy.—The plaintiff effected insurance for 
five years, paying $1.50 in cash, and giving a note stipulating for 
the payment of a like sum at the end of the first year, and a like 
sum at the end of the second year, etc. The policy provided 
that in case the insured should fail to pay the installments men- 
tioned in the note within thirty days after the same became due, 
the policy should be void during the time of default, but should 
revive upon payment of the amount due. Held, that the contract 
was not an absolute insurance for only one year, with the right 
of the insured to keep it in force from year to year upon payment 
of the installments. Held, that the payment of the installments 
was optional with the insured. The company had no other 
remedy in case of default than the temporary avoidance of the 
policy, 

Clark vs. Babcock, 23 Mich., 167; Friedland vs. McNeil, 33 Mich., 43.. 
Case of Williams vs. Albany City Ins. Co., 19 Mich., 462, distinguished. 

_ Yost vs. American Ins. Co. 
Rep’d Jour’l, p. 41. Mion. 8. C. 
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REINSURANCE. 


§14. Lire.—Does not Defeat Application by Commissioner for 
Receivership.—A law of Connecticut provides that when the as- 
sets of any life insurance company is less than three fourths of 
its liabilities, the commissioner of insurance shall apply for a re- 
ceiver, etc. Held, that such an application is not met by setting 
up the previous reinsurance of the company by and transfer of 
its assets to another company expressly incorporated for that pur- 
pose, the policy-holders not being parties to such transfer, and 
not having released the original company from its contracts. 

Stedman vs. American Mut. Life Ins. Co. 

Rep’d Jour’l, p. 37. Cr. 8. C. 


RISK. 


$15. Fire.—ZIncrease of by Military Guard.— Unauthorized 
Seizure.—The agent was informed that the cotton insured was in 
an open shed, but was guarded night and day. Held, that the fact 
that the cotton was guarded by troops whose habits might have 
increased the risk, did not affect the insurance unless such hab- . 
its were known to the insured and concealed from: the company. 
At the time of effecting insurance, the guard was maintained as 
a favor to the insured. Subsequently the cotton was seized by 
the Federal authorities, and the same guard was maintained un- 
til the loss. The policy provided that if the situation or circum- 
stances affecting the risk be altered or changed, either by change 
of occupancy in the premises insured, or containing property in- 
sured, or from adjacent exposure, whereby the hazard is in- 
creased, and the assured fail to notify the company, or if the ti- 
tle to said property shall be in any way changed, the policy 
should be void. Held, that where the seizure was unauthorized 
and wrongful, the mere change in the possession and control did 
not require the insured to notify the company. 

Snell, Taylor & Co, vs. Allantic F. & M. Ins. Co. 

g 10. 


§16. Fire.—Increase of.—Instructions to Jury.—A policy on 
.& house occupied as a dwelling and store, contained an express 
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covenant that if the insured knowingly increased the risk, or per- 
mitted it to be done, without the consent of the insurer, the pol- 
icy should be void. It was not denied that the insured had, af- 
ter assurance, without consent of the assurer, occupied part of 
the house as a tin-shop. The court submitted to the jury the 
questions whether the occupation for the purpose of a tin-shop 
was more hazardous than the risk insured against, and whether 
it was so used at or immediately before the fire. Held, it was 
error to submit the question, “ Was it used at or immediately be- 
fore the fire?” The jury should have been instructed that if 
the plaintiff knowingly increased the risk, or permitted it to be 
done, although no work had been done in the shop for a few 
days before the fire, he could not recover. 

Diehl vs. Adams Co. M. Ins. Co., 8 P. F. Smith, 443; Case of Mutual 


Fire Ins. Co. vs. Coatesville Shoe Factory, 30 P. F. Smith, 407, distin- 
guished. 


Manfr’s and Merch. Ins. Co. vs. Kunkle. 
Rep’d Jour’l, p. 50. 


TAXATION. 


§17. Fre— Of Premiums received Without the State——Corpo- 
ration not a Citizen—It is not in contravention of the, Constitu- 
tion of the United States for a State to levy a tax upon the gross 
receipts from premiums of an insurance company, incorporated 
under her laws, though such premiums may have been received 
outside of the State, and for insurance on property in another 
State or in a foreign country. A corporation is not a citizen ex- 
cept for purposes of jurisdiction, within the meaning of the Con- 
stitution. 


Ins. Co. vs. French, 18 How., 404 ; Paul vs. Virginia, 8 Wall., 178 ; Du- 
cat vs. Chicago, 10 ib., 415 ; Ins. Co. vs. Massachusetts, ib., 573; RR. Co. 
vs. Karns, 12 Wall., 81 ; Bank vs. Earle, 13 Pet., 519 ; Ins. Co. vs. Morse, 
20 Wall., 456 ; Paul vs. Virginia, Ducat vs. Chicago, Doyle vs. Ins. Co., 4 
Otto, 341. Cases of Brown vs. Maryland, 12 Wheat., 418 ; Hays vs. SS. 
Co., 17 How., 596; SS. Co. vs. Port Wardens, 6 Wall., 31; Almy vs. Cal- 
ifornia, 24 How., 169; Tonnage Tax cases, 15 Wall., 232; State Tax on 
Foreign Bonds, ib., 300 ; Munn vs. Illinois, 4 Otto, 135; Doyle vs. Ins. 
Co., 4 Otto, 341; Passenger cases, 7 How., 283; Crandale vs. Nevada, 6 
Wall., 36, distinguished. 
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The tax is on a receipt of money or its equivalent, not on prop- 
erty. A policy of insurance is not an instrument of commerce, 
but a mere contract of indemnity. 

Gross Receipts ‘case, 15 Wall., 294; Erie RR. Co. vs. Pennsylvania, 21 
ib., 497; Savings Society vs. Coite, 6 Wall., 606 ; Osborne vs. Bank, 9 
Wheat., 859 ; Nathan vs. Louisiana, 8 How., 73; Provident Inst. vs. Mas- 
sachusetts, 6 Wall., 594; Delaware Railroad ,Tax, 18 Wall., 206, 231; 
Munn vs. Illinois, 4 Otto, 114 ; McKean vs. Northampton Co., 13 Wr., 519, 
15 Wall., 325. 


Ins. Co. of North America vs. Commonwealth. 
Rep’d Jour’l, p. 66. Pa. 8. C. 


§18. Fime—On Premiums is on Business—A tax on gross 
premiums of foreign companies is on the business, and not an ad 
valorem tax on property, and is not in violation of the State Con- 
stitution of Nevada. The State may impose whatever terms it 
pleases as a condition for doing business. 

Paul vs. Virginia, 8 Wall., 168 ; Ducat vs. City of Chicago, 10 Wall., 410; 
Ex parte Robinson, 12 Ney., 263. 


Ex parte Martin Cohn: 
Rep’d Jour’l, p. 15. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF NEVADA. 


Ex Parte MARTIN COHN. 


A tax on gross premiums of foreign companies is on the business, and not an ad 
valorem tax on property, and is not in violation of the State Constitution of Ne- 
{ vada. ; 


Hawtey, ©. J. 

f Petitioner claims that the “Act to regulate and tax foreign insur- 
ance‘companies doing business in this State,” (2 Compiled Laws, 
3937,) is violation of , the provisions of Article 10 of the State Consti- 
tution,'in this, that it imposes “a tax of two per cent on the amount 
of gross premiums” collected from fire and inland risks, and of ‘‘ one 
per cent on the amount of premiums” collected from life risks on all 
insurance companies incorporated under the laws‘of other States or 
foreign; governments, while the insurance companies incorporated 
under the laws of this State are not required to pay any‘such tax. 

This is the only point argued or relied upon by petitioner’s 
counsel. 
~ Itis*conceded that in all other respects_the law, in question is in 
conformity with the provisions of the Federal and State constitutions. 
_ It is admitted, (as, decided by the Supreme Court of the United 
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States, in Paul vs. Virginia, 8 Wall., 168, and affirmed in Ducat vs. 
City of Chicago, 10 Wall., 410,) that a corporation has no legal exis- 
tence beyond the limits of the sovereignty where it is created, and is 
entirely dependent upon the comity of other States to which it 
migrates. 

Now if a sovereign State may, under the Federal Constitution, ex- 
clude the foreign corporation entirely, then it necessarily follows that 
—as longas it keeps within the limits of its own constitution—it may 
impose any terms or conditions it pleases in giving its assent to such 
corporation to transact business within the limits of the State. 

The Supreme Court of this State, in ex parte Robinson, 12 Nev., 
263, decided that article 10 of the State Constitution ‘‘ refers particu- 
larly to the levy of ad valorem taxes,” and does not apply “to li- 
censes imposed for conducting any business or profession.” 

We are of opinion that the imposition of the percentage on pre- 
miums in the insurance law is a tax on the business of the insurance 
companies. It isa condition precedent to the right of a foreign in- 
surance corporation to do business within the limits of this State, and 
is not an ad valorem tax on property, and hence, upon the principles 
decided in ex parte Robinson, it is not repugnant to the provisions of 
article 10 of the State Constitution. 

The petitioner is remanded. 

We concur: Haw ey, C. J., Bearry, J., Leonarp, J. 
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UNITED STATES SUPREME COURT. 


Ocrozer Term, 1878. 


Appeal from U. S. Circuit Gourt, Northern District of Illinois. 


SNELL, TAYLOR & CO., Appellants, 
vs. 
ATLANTIC FIRE AND MARINE INS. CO. 


K. applied to an agent of defendant for insurance on cotton in behalf of a firm of 
which he wasa member. The policy was made in the name of K., and made 
payable to the firm. K. was informed by the agent that it was not necessary 
tor the policy to be in the name of the firm ; that their interest would be fully 
protected, 

Held, that there was a mutual mistake in framing the contract, which it was the 
province of equity to correct. 

Held, that as the policy remained in the hands of the agent until after the loss, 
when K. first discovered the error and brought suit, there was no laches which 
would bar relief. 

Held, that a court of equity may grant relief from a mistake of law as well as fact. 

Leld, that the plaintiffs were entitled to have the policy reformed to cover the in- 
terest of the firm. 


The agent was informed that the cotton was in an open shed, but was guarded 
night and day. 


Held, that the fact that the cotton was guarded by trocps whose habits might have 
increased the risk, did not affect the insurance unless such habits were known 
to the insured and concealed from the company. 

At the time of effecting insurance, the guard was maintained as a favor to the in- 
sured. Subsequently the cotton was seized by the Federal authorities and the 
same guard was maintained until the loss. The policy provided that if the sit- 
uation or circumstances affecting the risk be altered or changed, either by 
change of occupancy in the premises insured, or containing property in- 
sured, or from adjacent exposure, whereby the hazard is increased, and the as- 
sured fail to notity the company, or if the title to said property shall be in any 
way changed, the policy shouid be void. 

Held, that where the seizure was unauthorized and wrongful, the mere change in 
the possession and control did not require the insured to notify the company. 

Decree reversed. 
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Hanrtay, J. 

This suit in equity was instituted by Thomas Snell, Saml. L. Keith, 
and Abner Taylor, partners under the firm name of Snell, Taylor & 
Co., to reform a certain policy of insurance issued by the Atlantic Fire 
and Marine Insurance Company of Providence, and insuring Saml. L. 
Keith, from December 6, 1865, at noon, to January 7, 1866, at noon, 
against loss or damage by fire, in the sum of $8,000, on 220 bales of 
cotton, described as “stored in open shed at West Point, Miss. ; loss, 
if any, payable to Messrs. Keith, Snell & Taylor.” 

The material allegations in the bill are as follows : That said firm, 
on December 6, 1865, were the owners of 220 bales of cotton, worth 
more than $50,000, stored at West Point, Miss., awaiting transporta- 
tion to some Northern market ; that Keith applied in behalf of his 
firm to Holmes & Bros., general insurance agents at Chicago, repre- 
senting several companies, including the defendant in error, to pro- 
cure insurance upon all the cotton, for the benefit of the firm, in the 
sum of $49,500, during such time as it remained at West Point, which 
time was uncertain, in view of the difficulties of transportation ; that 
Holmes & Bro., the duly accredited and authorized agents, among 
others, of the defendant company, did agree with Keith, acting for 
and in behalf of his firm, to make, grant, and secure insurance in the 
companies by them represented, on this cotton, in the sum of $49,500, 
while it was stored at West Point and until shipped to a Northern 
market, and to receive a premium of one per cent on the total amount 
insured, to wit, $495, which sum Keith agreed to pay Holmes & Bro., 
provided the time for the insurance did not exceed one month, but 
to have a decreased rate if the time exceeded one month, the agreed 
rate to be paid by Keith when the cotton was removed from West 
Point, when the extent of the insurance could be definitely fixed ; that 
on 6th December, 1865, Holmes & Bro., with intent to carry this 
agreement into effect, caused to be made several policies in different 
companies, among them the policy sued on, making an aggregate in- 
surance of $49,500, and after the loss occurred, notified Keith to pay, 
and he did pay, the sum of $495, the premium on the whole amount 
insured, $80 of which was paid to and received by the defendant in 
error for and on account of his firm, and in pursuance of the agree- 
ment with Holmes & Bro. ; that the policy sued on remained in the 
possession of Holmes & Bro. until some time after the loss ; that 
after the loss, and before any application to adjust the same was 
made, Holmes & Bro., with the intent to carry out the agreement that 
the cotton should be insured until its shipment from West Point, 
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filled up the policy so that by the terms thereof the insurance ex- 
tended from December 6, 1865, until January 7, 1866, at noon ; that 
Keith was assured by Holmes & Bro., when the insurance was taken, 
that it was not necessary that the policy should state in terms that 
the insurance was for and on account of Snell, Taylor & Co., and that 
the firm would be as fully protected, and the loss would be as promptly 
paid, as if the policy had expressly stated that the insurance was for 
and on its account ; that relying upon those assurances, and ignorant 
that, by the terms and legal effect of the terms employed, no other 
interest in the cotton was insured except his, Keith took the policy 
into his possession in the full belief that it covered the entire interest 
of the firm ; that soon thereafter, upon being advised to the contrary 
by his attorney, he demanded of the insurance agents that the policy 
be corrected so as to conform to the real contract and agreement, but 
Holmes & Bro. refused to correct or alter the same in any way. 

The prayer of the bill is that the company be decreed and ordered 
to correct and reform the policy by inserting therein the stipulation 
that the insurance was made for the benefit or for the account of 
Snell, Taylor & Co., and that the firm have a decree for the sum so 
intended to be insured on the cotton. 

The insurance company filed an elaborate answer, embracing, in 
the form of express denials and affirmative statements, almost every 
defense which the ingenuity and skill of able counsel could suggest. 
But in view of the points to which the evidence seems to have been 
mainly directed, it is only necessary to consider certain grounds of 
defense, which will sufficiently appear in the progress of this opinion. 

The bill upon final hearing was dismissed, and from that final order 
this appeal is prosecuted. 

1. We are satisfied that a valid contract of insurance was entered 
into on the 6th December, 1865, between Keith, representing Snell, 
Taylor & Co., and Holmes & Bro., representing the defendant and 
other insurance companies, and we entertain no serious doubt as to 
its terms or scope. Although there is some conflict in the testimony 
as to what occurred at the time the contract was concluded, it is 
shown, to our entire satisfaction, not only that the agreed insurance 
covered the 220 bales of cotton, but that Holmes & Bro., with knowl- 
edge or information that the cotton was owned by Snell, Taylor & Co., 
and not by Keith individually, intended to insure, and by direct 
statements induced him to believe that they were giving insurance, 
in his name, upon the interest of the firm. He assented to the in- 
surance being so taken in his name because of the distinct represen- 
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tation and agreement that the interest of his firm in the cotton 
would be thereby fully protected against loss by fire so long as it re- 
mained at West Point. But according to the technical import of the 
words employed in the policy which the company subsequently issued 
and delivered, only Keith’s interest in the cotton is insured. Such is 
the construction which the company now insists should be put upon 
the policy in the event the court decides there was a binding con- 
tract of insurance. The fundamental inquiry, therefore, is whether 
Snell, Taylor & Co. are entitled to have the policy reformed so as to 
cover their interest. 

We have before us a contract from which, by mistake, material 
stipulations have been omitted, whereby the true intent and meaning 
of the parties are not fully or accurately expressed. There was a 
definite, concluded agreement, as to insurance, which, in point of 
time, preceded the preparation and delivery of the policy, and this is 
demonstrated by legal and exact evidence which removes all doubt as 
to the sense and understanding of the parties. In the attempt to 
embody the contract in a written agreement, there has been a mutual 
mistake, caused chiefly by that contracting party who now seeks to 
limit the insurance to an interest in the property less than that agreed 
to be insured. The written agreement did not effect that which the 
parties intended. That a court of equity can afford relief in sucha 
case, is, we think, well settled by the authorities. In Simpson vs. 
Vaughan, (2 Atk., case 21, p. 33,) Lord Hardwick said that a mistake 
was “a head of equity on which the court always relieves.” In Hen- 
kle vs. Royal Exchange, (1 Ves., sr., case 156, p. 318,) the bill sought 
to reform a written policy after loss had actually happened, upon the 
ground that it did not express the intent of the contracting parties. 
Lord Hardwick said : “No doubt but this court has jurisdiction to 
relieve in respect of a plain mistake in contracts in writing as well 
as against frauds in contracts, so that if reduced to writing contrary 
to the intent of the parties, on proper proof, would be rectified.” In 
Gillespie vs. Moon, (2 Johns. Ch., 593,) Chancellor Kent examined the 
question both upon principle and authority, and said: “I have 
jooked into most, if not all of the cases in this branch of equity juris- 
diction, and it appears to me established, and on great and essential 
grounds of justice, that relief can be had against any deed or con- 
tract in writing founded in mistake or fraud. The mistake may be 
shown by parol proof, and the relief granted to the injured party, 
whether he sets up the mistake affirmatively by bill, or as a defense.” 
In the same case he said: “It appears to be the steady language of 
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the English chancery for the last seventy years, and of all the compilers 
of the doctrines of that court, that a party may be admitted to show, 
by parol proof, a mistake, as well as fraud, in the execution of a deed 
or other writing.” And such is the settled law of this court.— 
(Graves vs. Boston Mar. Ins. Co., 2 Cr., 443 ; Insurance vs. Wilkinson, 
13 Wall, 231; Bradford vs. Union Bank, 13 How., 66; Hearne vs. 
Mar. Ins. Co., 20 Wall., 490, 496.) It would be a serious defect in 
the jurisdiction of courts of equity if they did not have the power to 
grant relief against mutual mistakes or fraud in the execution of 
written instruments. Of course parol proof in all such cases is to be 
received with great caution, and where the mistake is denied, should 
never be made the foundation of a decree variant from the written 
contract, except it be of the clearest and most satisfactory character. 
Nor should relief be granted where the party seeking it has unreason- 
ably delayed application for redress, or where the circumstances raise 
the presumption that he acquiesced in the written agreement after 
becoming aware of the mistake. Hence, in Graves vs. Boston Mar. 
Ins. Co., (2 Cranch, 419,) this court declined to grant relief against an 
alleged mistake in the execution of a policy, partly because the plain- 
tiffs agent had possession of the policy long enough to ascertain its 
contents, and retain it several months before alleging any mistake in 
its reduction to writing. But no such state of case exists here. The 
policy in question was retained for Keith by the insurance agents, 
It was not surrendered to him, and he did not see it until after the 
loss had happened. Immediately upon being advised by his attorney 
that the policy as written did not cover the interest of the firm in the 
cotton, but only his individual interest, Keith promptly avowed 
the mistake, and asked that the policy be corrected in conformity 
with the original agreement. There was no such acceptance by him 
of the written policy as would justify the inference that he had waived 
any rights existing under the original agreement, or had conceded 
that instrument to be a correct statement of the contract of insurance. 

It may be said that the mistake made out was a mistake of law, 
and therefore not reformable in equity. It was said in Hunt vs. 
Rousmanier, 1 Pet., 15, to be the general rule that a mistake of law is 
not a ground for reforming a deed founded on such mistake, and that 
the exceptions to the rule were not only few in number, but had 
something peculiar in their characters. The chief justice, however, 
was careful in that case to say that it was not the intention of the 
court “to lay it down that there may not be cases in which a court 
of equity will relieve against a plain mistake, arising from ignorance 
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of law.” He said that he had found no case in the books, in which it 
has been decided that a plain and acknowledged mistake in law was 
beyond the reach of equity. In 1 Story’s Eq. Jurisprudence, sec: 
138, e and f, (Redfield’s edition,) the author, after stating certain 
qualifications to be observed in granting relief upon the ground of 
mistake of law, says that the rule that an admitted or clearly estab- 
lished misapprehension of the law does create a basis for the inter- 
ference of courts of equity, resting on discretion, and to be exercised 
only in the most unquestionable and flagrant cases, is certainly more 
in consonance with the best considered and best reasoned cases upon 
the point, both English and American.” The same author says: “ We 
trust the principle, that cases may and do occur where courts of 
equity feel compelled to grant relief, upon the mere ground of the 
misapprehension of a clear rule of law, which has so long maintained 
its standing among the fundamental rules of equity jurisprudence, is 
yet destined to afford the basis of many wise and just decrees, with- 
out infringing the general rule that mistake of law is presumptively 
no sufficient ground of equitable interference.” 

In the case under consideration the alleged mistake is proven to the 
entire satisfaction of the court. It is equally clear that the assent of 
Keith to the insurance being made in his name was superinduced by 
the representation of the company’s agent, that insurance in that 
form would fully protect the interest of the firm in the cotton. As- 
suming, as we must from the evidence, that this representation was 
not made with any intention to mislead or entrap the assured, it is, 
however, evident that Keith relied upon thatrepresentation, and not un- 
reasonably, relied also upon the larger experience and greater knowl- 
edge of the insurance agents in all matters concerning the proper mode 
of consummating, by written agreement, contracts of insurance accord- 
ing to the understanding of the parties. He trusted the insurance 
agents with the preparation of the written agreement which should 
correctly express the meaning of the contracting parties. He is not 
chargeable with negligence, because he rested in the belief that the 
policy would be prepared in conformity with the contract. As soon 
as he had a reasonable opportunity to consult counsel he discovered 
the mistake, and insisted upon the rights secured by the original 
agreemeut. A court of equity could not deny relief under such cir- 
cumstances, without enabling the insurance company to obtain an un- 
conscionable advantage through a mistake for which its agents were 
chiefly responsible. In all such cases, there being no laches on the 
part of the party in discovering and alleging the mistake, equity wil 
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lay hold of any additional circumstances, fully established, which will 
justify its interposition to prevent marked injustice being done.— 
(Wheeler vs. Smith, 9 How., 82.) 

In deciding, therefore, as we do, that the complainants are entitled 
to have the policy reformed in accordance with the original agree- 
ment, it is not perceived that we enlarge or depart, in any just sense» 
from the general and salutary rule that a mere mistake of law, 
stripped of all other circumstances, constitutes no ground for the re- 
formation of written contracts. 

We have not overlooked, in this connection, that portion of the evi- 
dence which shows that Holmes & Bro., when advising the company 
by letter of the contract of insurance, stated in a postscript that the 
insurance would be for a few days only. The officers of the company 
testify that they would not have permitted the contract to stand, but 
would have promptly canceled the policy, had they not supposed the 
insurance would last but a few days. It was doubtless the belief of 
Keith, which he expressed to the insurance agents, that the cotton 
would remain at West Point for a few days only. The evidence 
shows that he had reasonable ground for such belief. But he seems 
to have guarded against disappointment in that respect by having it 
distinctly agreed that the insurance should last until transportation 
could be obtained and the cotton shipped from West Point. That 
Holmes & Bro. so understood the agreement is evident from their let- 
ter of December 6, 1865, to the secretary of the defendant company, 
in which they state that they had taken insurance “on 220 bales of 
cotton stored in open shed at West Point, Miss., said cotton to remain 
insured from the above date till time of shipment.” It is true that 
the response of the secretary shows that the company did not approve 
of such character of risks, but they did not repudiate the contract or 
require it to be canceled, and only enjoined upon their agents to “ de- 
cline such business in future.” The act of the agents in filling up the 
blanks in the policy after the loss had occurred was manifestly in con- 
summation of the original contract of insurance. 

But independent of the issue in the pleadings as to the mistake in 
reducing the contract to writing, the company defends the action and 
denies its liability upon several grounds, which must now be 
considered. 

2. The answer alleges that at the time and prior to the alleged ver- 
bal contract of insurance, the cotton referred to in the bill was 
guarded, night and day, by soldiers of the United States, the shed in 
which the cotton was stored being occupied by such soldiers, who 
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were in the habit of sleeping and eating their meals upon the cotton, 
and smoking and otherwise using fire upon and in its immediate vi- 
cinity ; that those facts were material to the risk, and would or might 
have influenced Holmes & Bro. and the company in taking the insur- 
ance, or in regard to the rate of premium to be charged, and that 
such facts, although well known to Keith when he applied for insur- 
ance, were not communicated by him to Holmes & Bro., or to the 
company, but were concealed, whereby the contract of insurance, 
whether reduced to writing correctly or not, became and was void. 
The evidence does not authorize a defense upon such grounds. The 
proof does not justify the belief that Keith, when applying for insur- 
ance, withheld any fact known to him and material to the risk. By 
the terms of the policy he was under an obligation to make a just, full, 
and true exposition of all the facts and circumstances in regard to 
the condition, situation, value, and risk of the property insured, so far 
as the same were known to him, and were material to the risk. The 
same clause of the policy provides that the risk shall cease, and the 
policy become null and void, “if any material fact or circumstance 
shall not have been fairly represented.” This language must, of 
course, be construed in connection with the preceding words of the 
same clause. We find no evidence in the record showing that Keith 
did not fairly represent every material fact known to him. Rawley, 
who was within hearing of the conversation between Keith and Edgar 
Holmes, (the active manager of the business of Holmes & Bro.,) says, 
that while he cannot recall the language used, he is “ positive that 
Keith explained the character of the risk. * * * I know Keith 
described the character of the risk fully.” When Keith applied to 
Edgar Holmes for the insurance, the latter asked him how the cotton 
was stored. He replied that it was “stored in an open shed.” 
Holmes then said to him that he did not like the manner in which it 
was stored, and Keith replied, “the cotton was guarded day and 
night.” Thus were Holmes & Bro. notified of its exact condition and 
situation. The information that the cotton was guarded day and 
night indicated that there was something in the surrounding circum- 
stances which made a guard necessary for its safety. Indeed, if it was 
to remain, while under insurance, in an open shed, and at a point re- 
mote from the company’s place of business, it was clearly in the in- 
terest of the insurer to have it guarded day and night. But it is 
said that the habits of the guard were such, at the time of the insur- 
ance, as to endanger its safety. If this were clearly proven, the evi- 
dence furnishes no ground for imputing to Keith, or Snell, or Taylor, 
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knowledge of any habitual carelessness or misconduct upon the part 
of the guard which increased the danger of the cotton being 
burned. 

3. The answer further alleges that on the 8th December, 1865, 
whatever cotton there was in the shed at West Point belonging to the 
complainants, was seized by the United States government, or by its 
officers, under its orders and direction, excluding complainants there- 
after from all possession and control over the cotton, and that such 
seizure and exclusion from the possession and control were main- 
tained until the cotton was burned ; that after such seizure the shed 
passed to the exclusive possession of soldiers of the United States, 
who were in the habit of using the same for military defense, of sleep- 
ing and eating therein, and of smoking and otherwise using fire upon 
and in its immediate vicinity ; that at the time of the alleged verbal 
contract of insurance, large quantities of loose cotton were lying 
under the flooring of the shed, which consisted of loose boards, and 
immediately under the cotton stored in the shed, whereby the risk 
of fire was greatly increased; that these facts were each and all 
of them material to the risk, and would or might have influenced the 
judgment of Holmes & Co. and of the company, in regard to the con- 
tinuing thereof, or in regard to the rate of premium therefor ; that 
these facts were known to Taylor on the 8th December, 1865, and in 
ample time before the fire to have communicated the sime, and suffi- 
ciently long before to have enabled the defendant to cancel the policy 
and give complainants ample notice thereof ; that by re:son of the 
concealment of these facts by Taylor from the company and its 
agents, the policy became and was wholly void. 

This defense is doubtless based upon that clause in the policy which 
declares that “if the situation or circumstances affecting the risk 
thereupon (the property) shall be so altered or changed either by change 
of occupancy in the premises insured, or containing property insured, 
or from adjacent exposure, whereby the hazard is increased, and the 
assured fail to notify the company, or ifthe title to said property shall 
be in any way changed, * * * in every such case the risk thereupon 
shall cease and determine, and the policy be null and void.” 

It will be observed that no alteration or change in the occupancy of 
the premises containing the insured property avoids the policy, in the 
absence of notice to the insurer, unless it be such alteration or change 
as increased the hazard. We have already seen that the company’s 
agents were informed, when the contract was made, that the cotton 
was guarded by day and by night. There was no change in the charac. 
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ter of the guard, except that prior to December 8, 1865, it was 
guarded by Federal soldiers, as a personal favor to Taylor, while after 
that date it was guarded by the same soldiers under an order from 
Federal officers for the seizure of the cotton. There is some evidence 
that the soldiers were at times negligent and careless, but we are not 
satisfied that their conduct in and about the property was such as to 
increase the hazard. The strong presumption is that, in view of the 
peculiar condition of public sentiment at West Point and in its vicinity 
against Taylor and others who had been officially connected with the 
seizure and collection of cotton, under treasury regulations, the pres- 
ence of Federal soldiers largely decreased, rather ‘than increased, the 
hazard, and was, therefore, for the benefit of all parties interested in 
its preservation. We attach no weight to its seizure, under orders of 
Federal officials, as in and of itself affecting the rights of the assured. 
It appears satisfactorily from the evidence that it had been purchased 
by Taylor for the firm of which he was a member, and with money 
furnished for that purpose by the firm. It does not appear that any 
of the cotton claimed by him for the firm did in fact belong to the 
United States, or that it had become forfeited to the United States by 
reason of his violation of the laws of the United States, or of treasury 
regulations made in pursuance of such laws. Nor does it appear that 
he caused or promoted its seizure by the officers of the United States. 
So far as the record shows, it was an unauthorized seizure of the pri- 
vate property of the citizen, caused by the personal hostility toward 
Taylor of one who had himself been suspended from his position as a 
treasury cotton agent through the influence or machinations, as he 
suspected or believed, of Taylor. If, as alleged, the cotton, upon its 
seizure, passed from the contro] of the owner to the exclusive posses- 
sion and control, for the time, of Federal officers, such change of con- 
trol and possession did not, by the terms of the policy, impose upon 
the insured the duty of communicating to the company the fact of 
such change. It was only when the change in the surrounding cir- 
cumstances increased the hazard that the assured was, by the terms 
of the policy, under an obligation to inform the company thereof. If 
the seizure of the cotton had involved a change in the title to the pro- 
perty, then the company could have elected to avoid the policy, since — 
it contains express stipulations to that effect. But, as already said, 
the record furnishes no evidence of any change in title, but only a 
change of possession and control, without the assent, and perhaps 
beyond the power of the owner to prevent, and which does not clearly 
appear to have increased the hazard. 
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4. We come now to the only remaining question which it seems 
necessary to consider, viz, the quantity of cotton in the shed belong- 
ing to Snell, Taylor & Co., at the time of the fire. 

. Upon this point a large amount of testimony was taken which is of 
@ very unsatisfactory nature. Witnesses who passed and repassed 
the shed from time to time, and who had no special reason for mak- 
ing an estimate of the cotton there stored, were asked to give their 
best judgment as to the quantity. 

If the record contained no other evidence than such opinions of 
witnesses, the court would have great difficulty in reaching a conclu- 
sion as to the quantity of the cotton burned. But there is other and 
better evidence upon which to rest the determination of this question. 
The officer commanding the Federal troops stationed at West Point, 
and who were in possession of the shed from a date prior to Decem- 
ber 6, 1865, up to the time of the fire, states that about the time he 
took possession under orders from Federal officials, he examined its 
general condition and counted the bales, not every bale, but made 
such a. count as satisfied him that there were not less than 220 bales, 
certainly over 200 bales. He swears that none of the cotton claimed 
by Taylor was removed .after he took possession of the shed, and he 
was in such possession up to the time of the fire, except for about two 
weeks in the latter part of December, during which time Captain 
Pyle guarded it under the same order. But the most important 
evidence upon this point comes from the witness Freel. Under the 
authority of the freight conductor of the Memphis and Charleston 
Railroad Company he contracted with Taylor for the transportation of 
this cotton to Memphis. He made a contract with Taylor for its ship- 
ment as soon asthe conductor could get to West Point with the 
necessary cars. In order to ascertain the number of cars needed for 
the transportation, he counted the bales in the shed, claimed by Tay- 
lor, as well as it was possible for him to do. He found that the front tier 
contained forty-five bales, and that there were five tiers, and his calcu- 
lation was that transportation was needed for 222 bales. At the 
time of this count, which was in the last of December, he made a 
memorandum for the benefit of the conductor, in a memorandum 
book which he produced when giving his testimony. The memoran- 
dum was, “222 bales of Taylor’s cotton for you to get cars for.” 

The conductor expected to, reach West Point with the cars by the 
first day of January, but he failed to do so. The cars reached West 
Point on the 7th, the day after the fire, for the purpose of transport- 
ing the cotton to Memphis under the contract made by Freel with 
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Taylor. We see no escape, under the evidence, from the conclusion 
that there were 222 bales in the shed, belonging to Taylor’s firm, at 
the time of the fire, unless some of it was stolen or fraudulently with- 
held after Freel’s count. Only one witness states any fact from which 
it may be inferred that any portion of the cotton was stolen prior to 
the fire, and he only speaks of eight or nine bales being taken off, 
with the consent of the guard, during a certain night when Taylor 
was absent from the shed. If that quantity be deducted, as we think 
it must be, there will be left 213 bales of cotton, averaging, according 
to the testimony, five hundred pounds per bale, and worth, at the 
place of its destruction, forty cents per pound. 

The decree of the court below is reversed, with directions to enter 
a final decree in conformity with this opinion. 


SUPREME COURT OF CONNECTICUT. 


May Term, 1878. 


STATE 
vs. 


JOHN BYRNE. 


Upon an information for burning a building with intent to defraud an insurance 
company, it was 


Held, that it was not necessary to prove the legal existence of the company. That 
if the company had ade faclo organization, ang was actually doing business, 
and the accused believed the policy to have been legally issued, aud burned 
the building with the expectation that the money would be paid, and for the 
purpose of obtaining it, it was sufficient. i 

Held, that if it was necessary to prove the legal existence of the company, which was 
a foreign one, a certificate of the insurance commissioner of this State that the 
company had complied with the laws of the State, and was authorized to carry 
on bus ness here, (the statute requiring the commissioner to issue such certifi- 
cate only on proof of the facts, and on a deposit with him of a copy of the char- 
ter and a sworn statement of its officers,) and the testimony of the agent of the 
company here that he had issued numerous policies for the company, were 
prima facie evidence of such legal existence ; the case not being one in which 
the company was asserting its rights, or in which its legal existence was direct- 
ly in issue. 
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3. That the fact that the policy was made payable to a mortgagee of the building 
was not inconsistent with the allegation that the company insured the building 
to the accused. 


4, That the intent to defraud the insurance company could be inferred from the 
circumstances, 


CaRPENTER, J. 

Our statute provides that “every person who shall commit arson, 
and every owner or tenant of any building who shall willfully burn it, 
or anything therein, with intent to defraud another,” etc., “shall be 
imprisoned in the State prison not less than seven, nor more than ten 
years.” 

The prisoner was charged with a violation of the statute by burning 
his own dwelling-house, “with intent thereby to defraud the Repub- 
lic Fire Insurance Company, a corporation duly organized and exist- 
ing under the laws of the State of New York for the purpose of carry- 
ing on a general insurance business throughout the United States, 
and especially in the State of Connecticut.” The cause was tried be- 
fore the chief justice without a jury. On the trial the State offered 
in evidence a policy of insurance on the building, issued by said 
company, and procured by the prisoner, who paid the premium there- 
on. The State further proved, by one Frederick A. Chase, that the 
firm of which he was a member caused the policy to be issued, and 
that the company had done business and issued many policies in this 
State since 1872. He also testified that at the time the policy was is- 
sued, the firm of which he was a member held a certificate from the 
insurance commissioner of this State, authorizing them as agents of 
said company to transact fire insurance business in this State for the 
current year. 

The certificate was also offered in evidence, which states that the 
insurance company had “ complied with all the laws of this State so 
far as the same are applicable to fire and marine insurance compa- 
nies incorporated by or organized under the laws of other States of 
the United States.” Compliance with the laws of this State was not 
otherwise proved, and there was no direct evidence of the actual ex- 
istence of the insurance company. The defendant claimed that the 
State was bound to prove the actual legal existence of the company 
in New York by direct evidence, and that it had complied with all the 
requirements of our laws relating to foreign insurance companies. 
The court overruled this claim, and held that the evidence was proper 
evidence on the subject, and might be sufficient in the absence of 
other conflicting evidence, to establish the fact that the company was 
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duly incorporated and legally authorized to do business in this State. 
The prisoner excepted, and now asks for a new trial. 

His counsel now claims that the existence of the corporation could 
only be proved by an exemplified or sworn copy of the act of incor- 
poration ; and that a compliance by the company with the laws of 
this State could only be proved by producing the copy of the charter 
deposited with the insurance commissioner, together with the sworn 
statement of its officers prescribed by the statute. 

If it be conceded that it was necessary for the State to prove that 
the company complied with the statute of this State, we think that the 
certificate of the commissioner was competent evidence, and suffi- 
cient prima facie to establish the fact. 

The statute expressly requires sucha certificate, and that it should 
state expressly the fact sought to be proved. It will not be pre- 
sumed that the commissioner would certify to that fact unless it ex- 
isted ; on the contrary, the presumption is that the certificate is true. 
It will be remembered that the contents of the charter and the sworn 
statement are not in this case the subjects of proof, but simply 
whether such document has been deposited as required by law. 
Any witness who knows that fact may testify to it, and his testimony 
is primary proof, and of as high order as the production of the docu- 
ments themselves. This certificate is evidence of the authority of the 
agents to issue the policy, and presupposes that every step essential 
to its validity has been taken. 

But we do not understand that such proof is essential. The offense 
is complete if he burns his building “with the intent to defraud 
another.” That intent may exist irrespective of a compliance with the 
statute by the company issuing this policy. If he believes that the 
policy was legally issued, that it was valid, and would be paid, and 
burned the building with the expectation and belief that the money 
would be paid, and for the purpose of obtaining it, it is enough. The 
actual payment of the money, and the legality and validity of the 
policy, are not essential elements of the crime. 

Moreover the policy may be valid and collectible without complying 
with the statute. The company issuing it would violate our laws, but 
it is difficult to see how such violation could be a defense to an action 
on the policy. They would not be permitted to take advantage of 
their own wrong. 

Another branch of this objection relates to the existence of the 
Republic Fire Insurance Company. 

It will be observed that the objection is not that the evidence is in- 
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admissible. It will hardly be contended that it does not tend to prove 
the existence of the corporation for some purpose. It will be further 
observed that this is not a proceeding to test the existence of the 
corporation, and its right to exist ; nor is it an action by the corpora- 
tion in which its legal existence is denied. In such cases strict proof 
is required. In this case, while it is necessary to prove that such a 
corporation exists, a de facto existence is sufficient. It is not neces- 
sary to prove an existence dejur’. Neither is it necessary to intro- 
duce all the evidence that can be obtained. Ifthe evidence is suffi- 
cient to satisfy the trier, that is all that is required. 

A careful analysis of the objection and the facts of the case will 
tend still further to show that this objection is not tenable. It is not 
essential to prove the contents of the charter of the corporation. If 
it be shown to the satisfaction of the court that there was a charter, 
that under it a company was organized, and that as such, it was ac- 
tually doing business, nothing more is required. 

Now proof of the charter alone is not enough. That does not 
prove an organization and the transaction of business. Further proof 
of those facts is still required. Proof of an organization, while it 
does not prove the transaction of business, does tend to prove a 
charter or authority to organize. But when it is shown that an or- 
ganization is actually doing business as a corporation, and has done 
so for a series of years unmolested and unquestioned, it is evidence 
that such an organization has a rightful existence. Now in this case, 
in addition to this evidence, we have the fact that the prisoner him- 
self transacted business with this organization as a corporation. That 
of itself is prima facie proof of the corporate existence in this case. 
United States vs. Amedy, 11 Wheat., 392. We have also the further 
fact that the insurance commissioner has issued to certain persons 
claiming to be the agents of this corporation, a certificate certifying 
that said corporation has “ complied with all the laws of this State so 
far as the same are applicable to fire and marine insurance companies 
incorporated by or organized under the laws of others States of the 
United States,” and thereupon said agents are authorized to transact 
fire insurance business in this State for the current year. By a refer- 
ence to the statute it will be seen that foreign insurance companies 
are required to deposit with the insurance commissioner a copy of the 
charter, and a sworn statement of its officers, before he can lawfully 
issue a certificate. Such certificate, therefore, is sufficient proof prima 
facie of an incidental fact of this nature; and taken in connection 
with the other proof ajluded to, in the absence of any conflicting evi- 
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dence, abundantly justified the court below in finding the fact proved 
without requiring a copy of the charter. 

Besides, the statute does not require that another should be actu- 
ally defrauded, nor does it require, when the person intended to be 
defrauded is a corporation, that the corporation should be in every re- 
spect legal. The offense is complete if there be an intent to de- 
fraud an actual corporation. Hence proof of a de facto corporation 
is sufficient. The familiar law applicable to forgeries, and counter- 
feiting, and crimes committed upon officers, has some analogy to the 
case at bar. Strict proof that the officer was duly commissioned, or 
that the bank or other corporation was a corporation de jure, is not 
required. 

The case of the United States vs. Amedy, supra, is directly in 
point. In that case an act of Congress provided, “that if any person 
shall, on the high seas, willfully and corruptly cast away, etc., any ship 
or vessel, of which he is owner, etc., with intent or design to prejudice 
any person or persons that hath underwritten, or shall underwrite 
any policy or policies of insurance thereon, etc., the person or per- 
sons offending therein, etc., shall suffer death.” The charter of the 
company was duly proved by an exemplified copy. It was objected 
that it was not shown that the company was duly organized by the 
subscription to the stock, and the payment of such subscription, as re- 
quired by the charter. The court held that that was not necessary. 
It was further objected that the policy ought to have been proved to 
be executed by the authority of the company in such manner as to 
be binding on them. The court held that the actual execution of the 
policy by the known officers of the company de facto was sufficient. 
The court below instructed the jury, “that it was not material whether 
the company was incorporated or not; and it was not material 
whether the policy was valid in law or not; that the prisoner's guilt 
did not depend upon the legal obligation of the policy, but upon the 
question whether he had willfully and corruptly cast away the vessel, 
as charged in the indictment, with intent to injure the actual under- 
writers.” That charge was sustained by the court. Story, J., says: 
“The law punishes the act when done with an intent to prejudice ; it 
does not require that there should be an actual prejudice. The pre- 
judice intended is to be to a person who has underwritten, or who 
shall underwrite, a policy thereon, which, for aught the prisoner 


knows, is valid ; and does not prescribe that the policy should be 
valid, so that a recovery could be had thereon. It points to the in- 


tended prejudice of an underwriter defacto.” , 
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There was no variance. The allegation that the company insured 
said building to the prisoner against loss by fire was fully sustained 
by the proof. The fact that the policy on its face was made payable 
to the mortgagee was not inconsistent with the allegation.” 

The question relating to the intent was a question of fact. In be- 
half of the prisoner it is claimed that the intent cannot be inferred 
from the mere act of burning. This is doubtless so; but in this case 
there was other evidence, and from all the evidence in the case the 
court found the criminal intent, and that finding is conclusive. 

A new trial is not advised. 

In this opinion the other judges concurred ; except Panx, O. J. 
who, having tried the case in the court below, did not sit. 


SUPREME COURT OF MAINE. 
Bill in Lquity. 


UNION INS. CO. 


ae 


HENRY H. GRANT er at, Avm’rs or) 


Witum McGitvery.* 


As a general rule, the premium note of an insurance broker, received by the in- 
surers in payment of a policy for his principal, discharges the principal from 
liability to the insurers on account of the premium. 

But if the policy contain a provision that in case of loss, the amount of the pre- 
mium note shall be deducted from the insurance, the insured must submit to 
nc puamaa although he has before paid the amount of the premium to the 

roker, 

In case of the death and insolvency of a broker, a court of equity will not compel 
his administrators to sequester for the benefit of the insurers any sum received 
by them from the insured on account of premiums, if the company held the 
broker’s note therefor. 


F. A. Wuson & C. F. Woopanp, for the Plaintiffs. 
* Decided May 31,1878. To appear in 68 Maine. 
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J. Wiiuramson, for the Defendants. 


Vira, J. 

For several years prior to March 9, 1876, one McGilvery effected 
numerous policies of insurance upon hulls, cargoes and freights in 
his own name, for whom it might concern, loss payable to himself. 
Some of the policies were effected upon his own property, but many 
of them upon that of others. But for whosever benefit they were in- 
sured, he gave to the plaintiffs his individual promissory note for each 
respective premium ; and, on delivery of the policies to his principal, 
he sometimes received the premium in cash, and charged others to 
the assured on his private account. 

At the above-mentioned date, McGilvery died, leaving unpaid his 
premium notes to an amount exceeding $9,000, and leaving due to 
him on account from his principals a large sum, as premiums on un- 
expired policies, some of which have since his death been paid to the 
defendants—administrators on his estate. 

The plaintiffs claim that, in equity and good conscience, they are 
entitled from the assured to such of the premiums on unexpired poli- 
cies as had not been paid to McGilvery at the time of his de- 
cease ; that the names of his principals are unknown to them, and that 
the policies give no clue thereto ; and that the defendants decline to 
give them any information in the premises. Wherefore they pray 
for a discovery of what was due to McGilvery at the time of his de- 
cease, on outstanding policies, together with the names of the par- 
ties, classes, etc.; how much has since been paid, and that these sums 
may not be commingled with the general property of the estate ; and 
for an injunction of sequestration, etc. 

The policies issued by the plaintiffs contain the clause generally 
found in American policies—that in case of loss, such loss shall be 
paid in sixty days after proof of adjustment thereof, “the amount of 
the premium note, without discount, if unpaid, and all sums due to 
the company from the insured, when such loss becomes due, being 
first deducted,” etc. 

This clause compels the assured to submit to the deduction of the 
premium note at all events, if unpaid, by whomsoever it may have 
been given. Hulbert vs. Pacific Ins. Co., 2 Sumn., 471,478. This 
provision was inserted for the benefit of the insurer, and obviously to 
meet the hazard of the dishonesty or insolvency of the broker, by 
entitling the underwriter to deduct the premium, whether the action 
on the policy be brought in the name of the principal or of the agent. 
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While this protects the insurer, it subjects the assured to the hazard 
of a double payment of the premium, which he can, avoid by proper 
care and diligence in selecting honest and solvent persons for 
agents. 

But this provision of the policy is applicable only in cases of loss. 
And there being no analogous clause for the protection of the under- 
writer, in the absence of loss, against the insolvency of the broker, 
whose individual notes have been received for premiums on policies 
issued for the benefit of others, their only reliance is that derived from 
the principles of the common law. 

It is well settled in this country that the acknowledgment clause, 
whereby, as in these policies, the insurers “confess themselves paid 
the consideration due unto them for the insurance, by the insured,” 
is not conclusive evidence of the payment of the premium ; butit has 
simply the same force and effect as the analogous clause in deeds of 
conveyance ; which is prima facie evidence only of payment, and es- 
tops the grantor from alleging that the deed was executed without 
consideration ; while for every other purpose it may be explained, 
varied or contradicted by parol evidence. Goodspeed vs. Fuller, 46 
Maine, 141 ; Bassett vs. Bassett, 55 Maine, 127 ; 1 Phill. Ins. (5th ed.) 
§ 515, and notes. 

Morever, the general rule of law in England would seem to be that 
the broker is the debtor of the underwriter for premiums, and the 
underwriter the debtor of the assured as to losses. 1 Arnould Ins. 
§61. 2 Duer Ins. 297, 298. We do not understand, however, that 
what practically in very many instances comes to the same result has 
ripened into an established rule here. Though some of the authori- 
ties hold that the practice has become so nearly universal, for the 
person who effects an insurance to give a promissory note for the 
premium, or, if a note is not given, to hold himself and to be consid- 
ered as the debtor to the underwriter for the amount, that, by the 
common understanding and usage, the remedy of the underwriter is 
confined to the party liable on the note, or to whom the credit is 
given. 1 Arnould Ins. 113, Perkins’s note. While it is said that in 
such cases, the assured is discharged from liability to the underwriter 
only when the person giving the note is known to the writer to be 
only an agent at the time the insurance is effected. 2 Duer Ins. 301, 
note a. 1 Pars. Mar. Ins., 503, 504, notes. This is founded upon the 
principle, in agency, that when a party is informed that the person 
with whom he is dealing is merely the agent of another, and prefers 
to deal with the agent personally on his own credit, he will not be 
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allowed ‘afterward. to charge the principal. Patapsco Ins. Co. vs. 
Smith, 6 Har. & J., 166 ; Ford vs. Williams, 21 How., 287 ; Chandler 
vs. Coe, 54 N. H., 561. 

But, without expressing any opinion upon this point, we think the 
bill must be dismissed for another reason. The bill alleges that 
“when policies were forwarded to said McGilvery, the plaintiffs 
charged the premiums to him, and afterward invariably procured from 
him a note for each premium by itself.” We of course understand 
that the “note” mentioned means McGilvery’s negotiable promissory 
note—commercial paper. And it is well settled in this State and 
Massachusetts, that a negotiable promissory note taken for an account 
is prima facie payment thereof. Milliken vs. Whitehouse, 49 Maine, 
527 ; French :vs. Price, 24 Pick. 13. The plaintiffs accepted these 
notes knowing all the facts. That is to say, though they did not know 
the names of the persons for whose benefit the policies were issued, 
the very form of the policies implied agency on the part of McGilvery. 
If the plaintiffs would have had it otherwise, they should not have 
taken the notes in payment, or should have inserted a clause in their 
policies for their protection, in relation to the payment of premiums 
generally, as they have in cases of loss. 

The bill does not present a case involving a consideration of the 
continuation clause. 

Demurrer susiained. Bill dismissed with costs. 

Appteron, C. J., Dickerson, Danrortu and Lipsy, JJ., concurred. 





1878.} Insurance Commissioner vs. Ins. Co. 


SUPREME COURT OF CONNECTICUT. 


December Tarv, 1877. 


JOHN W. STEDMAN, Insurance Commissioner, 
US. 


AMERICAN MUTUAL LIFE INS. CO. 


A law of Connecticut provides that when the assets of any life insurance company 
is less than three fourths of its liabilities, the commissioner of insurance shall 
apply for a receiver, ete. 


Heid, that such an application is not met by setting up the previous reinsurance of 
the company by and transfer of its assets to auother company expressly incor- 
porated tor that purpose, the policy-holders not being parties to such transfer, 
and not having released the originul company from its contracts. 


Parpeg, J. 

In 1847 the respondent was authorized to issue policies of insur- 
ance upon lives, upon the mutual system ; in 1850, to exercise the 
powers of a trust company, and in 1854 to act as guardian, trustee, 
or receiver, without giving bonds, when appointed by any court. In 
1873, by legislative permission it transferred all of its assets to the 
American National Life Insurance Company, which last company 
then assumed all the liabilities of the first ; the transfer of assets in- 
cluded securities of the value of $100,000, theretofore deposited by 
the respondent, upon requirement of law, with the State treasurer 
for the protection of its policy-holders. 

A public act (Session Laws of 1875, chap. 20, page 12,) provides 
that if the insurance commissioner shall at any time find that the 
assets of any life insurance company incorporated by this State are 
less than three fourths of its liabilities, he shall ask the court to ap- 
point a receiver and annul its charter ; that the court shall appoint a 
receiver if, upon hearing, such deficiency shall be found to exist ; and 
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that the net present value of the policies, or reinsurance reserve, as- 
certained as now required by law, shall be considered as a liability. 

Upon this act the insurance commissioner has brought this peti- 
tion; in it he alleges substantially that on or about September 
1, 1877, he found, from examinations and otherwise, that the assets 
of the respondent corporation were less than three fourths of iis 
liabilities ; that this deficiency still continues; that the com- 
pany has failed to comply with the requirements of law, in this, 
that it made no such annual report to the insurance commis- 
sioner as is required by law, for the year 1875 ; and no complete re- 
port, such as is required by law, for the year 1876 ; nor any lawful 
report, or any report in its own name, whatever, during the last three 
years, to the insurance commissioner ; that, on the 19th day of 
October, 1877, he notified the company to cease to issue new policies, 
or pay dividends to stockholders or policy-holders, until the deficiency 
between its assets and liabilities was made good, and the law com- 
plied with ; and he asks for the appointment of a receiver, a revoca- 
tion of the charter, and a temporary injunction against the transaction 
of business. 

To this petition the respondent filed a plea, in which it is alleged 
substantially that before the date of the petition the legislature, 
with a view of enabling the respondent to reinsure all its policies 
in the American National Life Insurance Company, and with a de- 
sign to aid it in effecting such reinsurance, and in the transfer of all its 
assets to said company, on the 8rd day of July, 1867, passed an act 
authorizing the board of trustees of the American Mutual Life In- 
surance Company to loan to the individual members of the board the 
amount required to pay for the capital stock of the American Na- 
tional Life Insurance Company, which should be subscribed for by 
such individual members ; and that before that time, to wit, in May, 
1866, the legislature had incorporated the American National Life In- 
surance Company with a view to its taking the assets and assuming the 
liabilities and business of the American Mutual Life Insurance Com- 
pany, its corporators being the trustees of the latter company ; and 
that in 1871 an act was passed by the General Assembly, changing 
the name of the American National Life Insurance Company to that 
of the American National Life and Trust Company, and for the ex- 
press purpose of authorizing the State treasurer to surrender to the 
American National Life and Trust Company the securities belonging 
to the American Mutual Life Insurance Company, to the amount of 
$100,000, being the amount deposited with the State treasurer by 
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the last named company in accordance with the law, whenever the 
American National Life and Trust Company had deposited with the 
treasurer a like amount of securities ; so that, in the language of the 
act, “the liabilities of the American Mutual Life Insurance Company 
may be assumed by the American National Life and Trust Company, 
as may be provided between said companies ; and that afterward, on 
the 15th of April, 1873, the respondent, in consideration of the as- 
sumption of its entire liabilities by the latter company, transferred to 
that company its entire assets, the transfer to take effect on the first 
day of January, 1873, and the State treasurer surrendered to that 
company all of the securities of the respondent in his possession ; 
and that the insurance commissioner on the 18th of April, 1873, as 
by law required, made an examination of the condition of the Ameri- 
can National Life and Trust Company, and found that it had com- 
plied with the conditions of the charter, and was duly organized, and 
that the arrangement with the American Mutual Life Insurance 
Company and the respondent had been made in strict compliance 
with the provisions of law, and that the statement of the condi- 
tion of the company filed in his office was correct ; and thereupon, 
on the 18th day of April, 1873, he issued to the American National 
Life and Trust Company a license authorizing it to issue policies and 
transact business, and in further compliance with his duty reported 
all the above facts to the legislature at its May session, 1874 ; and 
that the respondent, after the assumption of all its liabilities by, and 
the transfer of its assets to, the American National Life and Trust 
Company, had done no business whatever, and did not intend to do 
any, and that there had been from that time a complete non-use of 
all corporate power, privileges and franchises ; and that the legisla- 
ture at its May session, 1875, recognized and confirmed the transfer 
of its assets to the American National Life and Trust Company, and 
the fact that it had ceased business, and that the last named company 
had assumed all its liabilities. 

The petitioner replies, substantially, that he ought not to be pre- 
cluded from maintaining his petition by anything contained in the 
foregoing plea, for the reason that before the date of the transfer 
therein mentioned the respondent had issued a large number of 
policies of insurance upon lives, payment upon which is not to be 
made until the expiration of those lives respectively ; and that many 
of the insured are still living, and many of the policies are now in 
force. 

The replication is sufficient. During many years the espondent 
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exercised the franchise conferred upon it, and assumed contract obli- 
gations to many policy-holders, some of which were in force when, in 
1873, it transferred its assets to the American Life and Trust Com- 
pany, upon the assumption by the latter of its liabilities. And the 
record does not disclose that individuals holding policies issued by 
the respondent were parties to this transfer, or that their rights were 
in any degree affected by it. The allegations in the petition are that 
there are existing liabilities ; that is, that certain holders of policies 
have done every act and fullfilled every obligation requisite to the 
preservation of legal claims upon the respondent; and that these 
greatly exceed it assets ; and it is not an answer to say that another 
corporation has promised to protect it from these liabilities ; the 
value of the guaranty remains wholly undetermined. There is then 
a life insurance company in possession of a franchise having liabilities 
in excess of assets. Herein are the requisite conditions for the 
operation of the statute, and the court is not excused from obedience 
to it by the allegation in the plea as to the want of assets. There must 
be an inquiry as to the truth of the averments in the petition. 

We hold the replication to be sufficient, and the plea demurred to 
insufficient. 

In this opinion the other judges concurred. 





Yost vs. American Ins. Co. 


SUPREME COURT OF MICHIGAN. 


Ocroser Term, 1878. 


CHARLES 8S. YOST 
vs. 


AMERICAN INS. CO. 


The plaintiff effected insurance for five years, paying $1.50 in cash, and giving a 
note stipulating for the payment of a like sum at the end of the first year, and 
a like sum at the end of the second year, etc. The policy provided that in 
case the insured should fail to pay the installments mentioned in the note with- 
in thirty days after the same became due, the policy should be void during the 
time of default, but should revive upon payment of the amount due. 


Held, that the contract was not an absolute insurance for only one year, with the 
right of the insured to keep it in force from year to year upon payment of the 
installments. 


Held, that the payment of the installments was optional with the insured. The 
company had no other remedy in case of default than the temporary avuidance 
of the policy. 

Judgment reversed. 


Suit was for recovery by the company on an installment note for 
premium, and was submitted under the following agreed facts : 

Exhibit “ B.” (Title.) The following facts in this cause are admitted 
to be true : 

1st. The plaintiff is an insurance company, organized under the 
laws of the State of Illinois, and now existing and doing business in 
that State. 

2d. In 1870 this company came into the State of Michigan and 
duly received certificates of authority to do business in this State, 
which were renewed from year to year, the last being issued in 1876. 

On the 14th day of February, 1876, the commissioner of insurance 
canceled said certificate and revoked the authority of said company 
to do business in this State, from which time the company have not 
had any authority, and still have no authority to do business in this 
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State, and no policies have been issued since the time of said cancel- 
lation. 

3d. Said defendant, Charles S. Yost, is a resident of the township 
of Huron, Wayne County, Michigan, and has resided there continu- 
ally for more than ten years last past. 

4th. On February 17th, 1875, one Peter Lewis, one of the plaintiff's 
agents, called upon said defendant at his said residence, and solicited 
him to insure with the plaintiff, and it was finally then and there 
contracted and agreed by and between said plaintiff, acting by its 
said agent, and said Yost as follows : 

The company, by a policy of insurance in the usual form, insured 
a certain building of the said Yost in the sum of $300 for five years 
from that date. It was provided, among other things in the policy, 
that in case said Yost should fail to pay the installments mentioned 
in the hereinafter described note within thirty days after the 
same should become due, then said policy should be void during the 
continuance of such default, but upon payment of the amount due 
upon said note the policy should revive and be again in full force. 

And in consideration of said insurance, said Yost paid the said 
company $1.50 in cash, and gave them his note for the payment of 
the balance of the premium, as the same should become due, a copy 
of which note is hereto annexed, marked Exhibit “A,” and made a 
part hereof. 

5th. Defendant regularly paid the installments due on said note up 
to February 14th, 1876, since which time no payments have been 
made thereon. 

Exhibit “ A” of Exhibit “ B.” For value received in policy 199,347, 
dated the 17th day of February, 1875, issued by the American Insur- 
ance Company, Chicago, Illinois, I promise to pay said company the 
sum of one dollar and fifty cents, on the first day of March, 1876, 
and one dollar and fifty cents on the first day of March, 1877, and 
one dollar and fifty cents on the first day of March, 1878, and one 
dollar and fifty cents on the first day of March, 1879, without interest 
and without any relief whatever from valuation or appraisement laws. 

: Cuartes 8. Yosr. 

Croroor & Kupner, Altorneys for Plaintiff. 

Moors & Moore, Defendant’s Attorneys. 


Marston, J. 
Suit was brought to recover the amount claimed to be due March 
1, 1877, upon an installment note given February 17, 1875, by Yost to 
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insurance company, for a policy of insurance issued on that day. 
Judgment was recovered upon the note by the insurance company in 
justice court, which, upon certiorari to the circuit, was affirmed. The 
case comes here upon error. The facts were agreed upon, and are 
as follows : 

Feb. 17, 1875, by request of one of the company’s agents, Yost took 
a policy of insurance in the usual form, insuring a building for $300. 
He paid $1.50 in cash, and gave a note promising to pay the compa- 
ny $1.50 for four successive years, (1876 to 1879 inclusive,) on the 
first day of March in each year. The note was unconditional, but the 
policy provided that in case Yost should fail to pay any annual install- 
ment of $1.50 within thirty days after it became due, then said policy 
should be void during the continuance of such default ; but on pay- 
ment of the $1.50 due, said policy should revive and be in full force. 
Yost made only the first payment in cash, for in February, 1876, be- 
fore the first installment on the note became due, the company was 
prohibited from doing business in this State by the insurance com- 
missioners. 

The policy of insurance and the note upon which this action was 
brought constituted but one transaction, and must therefore be con- 
sidered together. The promise or agreement made by the insurance 
company was contained or set forth in the policy, while that of Yost 
appeared in the note. 

The agreement in the policy, as to the time it should continue in 
force and be operative, was materially different from that usually 
found in time policies. Whether this policy contained the usual 
clause, giving the company the right to cancel it wpon notice at any 
time, on returning the unearned premium, does not appear, nor 
is it material in this case. The policy when first issued was not 
an unconditional five-year policy,—one which would remain in force 
for that length of time, unless sooner canceled on account of some 
change in the situation of the property, or otherwise. At the expira- 
tion of the first year, or within thirty days thereafter, according to its 
express terms, it became void, and ceased to have any force or validity 
whatever,—not for a day, a month, or a year, but indefinitely, for all 
time. At the expiration of the period mentioned, without any act 
of either party, by force alone of its own provisions, it became void. 
In case of a destruction by fire of the property described therein. 
the company would thereafter be under no obligation, legal or equit- 
able, to pay the amount, or any part thereof, nor could they under 
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such circumstances call upon the insured for installments accruing or 
becoming due on his note thereafter. 

The insured, however, after the policy should become void, had the 
right to step in, pay another installment upon his note, and thus re- 
vive and bring again into full force the policy,—not, however, for the 
unexpired portion of the five years, nor even for one year from the 
date of such payment, but for the unexpired portion of the year for 
which such payment constituted the premium. So this policy might 
each returning year come to an end, its term of existence expire, 
subject, however, at some uncertain future period to again spring into 
life for a short time, upon the happening of a contingency. 

What, then, is the fair construction of these instruments? Was it 
an absolute insurance of the property for five years from the date of 
the policy? Clearly not. It was an absolute insurance for but one 
year, with the right of the insured to have it kept in force from year 
to year, in all not exceeding five years, by paying an annual premium 
thereon. The contract, thirty days after the expiration of each year, 
unless the premium was sooner paid, terminated, and it required a 
positive act of at least one of the parties to keep it in force after that 
date. Had it by its terms declared that upon non-payment of an in- 
stallment, or of the annual premium, it should become void, at the 
option of the company during the default, it would perhaps be some- 
what different ; but such is not the case. It is certain but for one 
year. Beyond that it is uncertain and contingent. It is an insurance 
of the property for one year, which may be continued and kept in 
force from year to year thereafter,on paying an annual premium, 
not exceeding in all a period of five years from the date thereof. 

The action in this case was commenced some seven months or up- 
ward after the time it is claimed the installment was due and pay- 
able. During all that time there can be no doubt but that the com- 
pany would not have been liable in case of loss. Assuming what per- 
haps might admit of doubt, that the commencement of the action 
would operate as a revivor of the policy, it would then remain in force 
for the unexpired portion of that year, and for thirty days thereafter, 
but no longer, unless the next installment was paid. Under such 
circumstances the company would recover the full installment, with in- 
terest thereon, being the full premium (with interest thereon,) for one 
year; yet the insured during the same period would have had 
but six months’ protection. 

Let us carry it farther. Suppose the company had not commenced 
this action until eleven months and twenty-nine days after the install- 
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ment became due. The right to recover would be the same ; the re- 
covery would be for the full amount, with interest for the delay ; yet 
during the entire period of default there was no corresponding risk, 
as the policy by its terms was void. Why, indeed, could not the 
company wait until all the installments became due, then sue for and 
recover the amount thereof, with interest, and thus avoid all risk, as 
during the entire default the policy would have been void? If it can 
maintain this action, I see no reason why it could not the other. 

Such clearly could not have been the iniention of the parties. The 
company declared by its policy what the effect of a default should be. 
It also gave the insured the right to come in and have the policy re 
vived, and in my opinion it has no other remedy. It is optional with 
the insured to pay or not. If the installments as they became due 
were for earned premiums, the case would be very different, but they 
are not. This contract does not contemplate that the insurance com- 
pany shall have any redress for a failure by Yost to pay installments, 
beyond that expressed in the policy, namely, that “said policy should 
be void during the continuance of such default.” Clark vs. Babcock, 
23 Mich., 167 ; Friedland vs. McNeil, 33 Mich., 43. 

This policy, so far as appears by the record, did not, like that of 
Williams vs. Albany City Ins. Co., 19 Mich., 462, contains an express 
stipulation that “in case the notes or obligations given for the pre- 
mium, or any part thereof, be not paid at maturity, the full amount of 
premium shall be considered as earned,” and the policy void during 
the default. 

I am unwilling, therefore, to incorporate a clause of like’ effect, by 
permitting the company to collect the premium at its option while 
avoiding all risk, as such would be the effect of its right to recover is 
conceded. 

The judgments of the circuit and justice courts must be reversed 
with costs. 


Annotations on the above Case, by G. A. Clement, Esq., of New York. 


This decision is opposed to American Ins, Co. vs. Henley, 7 Ins. L. J., 
685, (Ind.,) and American Ins. Co. vs. Klink, 6 id., 757, (Mo.) Being the 
same plaintiff, it is reasonable to presume that each action was brought up- 
on a similar contract. From reports of cases cited (supra,) it would seem 
that the charter and by-laws of the company were made a part of the con- 
tract, and that by one of the conditions, on default in paying any install- 
ment of the note the whole amount became due, This provision for some 
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unexplained reason is wholly ignored in above opinion, but under cireum- 
stances which suggest possibility of defect in record brought before the 
court for review. The true distinction and principle applicable is proba- 
bly pointed out by the court in American Ins. Co. vs. Klink, supra, p. 659, 
in commenting on the case of Penn Ins. Co. vs. Geraldin, 31 Mo., 30, that 
policy in such a case as this is not absolutely void at option of the company, 
but rvidable onlytdepending upon action of assured. And see American Ins. 
Co. vs. Heuley, supra, 689; Mutual Ben. Life Ins. Co. vs. French, 2 Cin. 
Supr., 322; German Mutual Fire Ins, Co, vs. Franck, 22 Ind., 364. 

That power to take note for premium would be implied if charter did not 
gonfer it. McIntire vs. Preston, 10 Ill, 48; Gilmarth vs. Crawford, 10 
Wend., 341 ; New York Firemen’s Ins. Co. vs. Ely, 2 Cow., 678. 

That terms of note cannot be raised by parol evidence. Farmer’s Mut. 
Ins. Co. vs. Marshall, 29 Vt., 23 ; But see Dana vs. Munson, 23 N. Y., 564. 

That note is a negotiable promissory note. Kirk vs. Dodge Co. Mut. 
Ins Co., 39 Wis., 188; 8. C., 5 Ins. L. J., 411; Williams vs. Cheney, 3 
Gray, 215; N. E. Mut. Fire Ins. Co. vs. Butler, 34 Me., 451 ; Howland vs. 
Myer, N. Y., 290; Sands vs. Campbell, 31 N. Y., 345; Farmer’s Bank vs, 
Maxwell, 32 N. Y., 579, 585; Crooke vs. Mali, 11 Barb., 205; Hone vs, 
Foiger, 1 Sand, 177 ; Hone vs. Ballin, id., 181, 184; Aspinwall vs. Myer, 2 
id., 180 ; Lawrence vs McCready, 6 Bosw., 329 ; Great Western Ins. Co. vs, 
Thayer, 4 Lans., 459; 8. C., 60 Barb., 633. 

That note is part of assets of company, and recoverable as such. Carey 
vs. Nagal, 2 Biss., 244, and see Osgood vs. Strauss, 65 Barb., 383. 

That full amount of note is collectable, on ground that it is nature of a 
penalty. Bangs vs. McIntosh, 23 Barb., 591. 

That note is valid only when policy originally valid. Lindauer vs. Dela- 
ware Ins. Co., 13 Ark., 461; Jones vs. Smith, 3 Gray, 500; Washington 
Co. Mut. Ins. Co. vs. Dawes, 6 id., 376; Lester vs. Webb, 5 Allen, 569 ; 
Alliance Ins. Co. vs. Swift, 10 Cush., 483; Atlantic Ins. Co. vs. Goodall, 29 
N. H., 182; S. C. 3 Benn. F. I. C., 709 ; Haverhill Ins. Co. vs. Prescott, 
42 N. H., 547 ; Russell vs. de Grand, 15 Mass., 35; Lynn vs. Burgoyne, 13 
B. Mon., 400 ; Sterling vs. Mercantile Ins. Co., 32 Pa., 75 ; Frost vs. Sara- 
toga Mut. Ins. Co., 5 Den., 154; S.C. 2 Benn. F. I. C., 617. 

That note is void when company claims policy void on account of breach 
of some condition. Tuckerman vs. Bigler, 46 Barb., 375 ; Ind. Mut. Ins. 
Co. vs. Conner, 5 Ind., 170; S. C. 3 Benn. F. I. C., 706, and see Roland vs. 
Whitman, 33 Ind., 64. But that this effect may be presented by other pro- 
visions of contracts. Hyatt vs. Wait, 37 Barb., 29. 

That charter and note should be construed together to ascertain contract. 
Osgood vs. Strauss, 65 Barb., 383. 

That policy and note are distinct and independent contracts. W. E. Mut. 
Ins. Co. vs. Butler, 34 Me., 451; St. Louis Mut. Fire Ins. Co. vs. Bockler, 
19 Mo., 135 ; Atlantic Ins. Co. vs. Goodall, 35 N. H., 328. 

That policy and note should be construed together as one contract. 
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Campbell vs. Adams, 38 Barb., 132 ; Baker vs. Union Mut. Life Ins. Co., 
1 Ins. L. J., 95; 8. C., 43 N. Y., 283; Ind. Mut. Ins. Co. vs. Conner, 5 
Ind., 170; S. C. 3 Benn. F. I. C., 706 ; Northwestern Mut. Life Ins. Co., 
vs. Little, 7 Ins. L. J., 50 (Ind.;) Kernsvs. N. J. Mutual Life Ins. Co., 7 
Ins. L. J., 291, (Pa.;) Gorton vs. Dodge Co. Mut. Ins. Co., 5 Ins. L. J., 
354; S. C. 39 Wis., 121 ; Shultz vs. Hawkeye Ins, Co., 5 Ins. L. J., 354 ; 
S. C. 42 Iowa, 239. 

Non-compliance with statute governing admission of foreign companies 
good defense to action on note. Lamb vs. Lamb, 6 Biss., 420; Jones vs, 
Smith, 3 Gray, 500 ; Washington Co. Mut. Ins. Co. vs. Dawes, 6 id., 376 ; 
Haverhill Ins, Co. vs. Prescott, 42 N. H., 547. 

Insolvency of company no defense to action upon note. Sterling vs. Mer- 
cantile Ins. Co., 82 Pa., 75; Graff vs. Simons, 58 IIl., 440; Clark vs. Mid- 
dleton, 19 Mo., 53; Lester vs. Webb, 5 Allen, 569; Alliance Ins. Co. vs. 
Swift, 10 Cush., 433 ; Cary vs. Nagle, 2 Biss., 244. 

That there can be no recovery on the policy when fire happens during de- 
fault in paying note. Joliffe vs. Madison Mut. Ins. Co., 5 Ins. L. J., 278 ; 
8. C. 39 Wis., 111 ; Gorton vs. Dodge Co. Mut. Ins. Co., 5 Ins. L. J., 
350; S. C. 39 Wis., 121; Nedrow vs. Farmers’ Ins. Co.,7 Ins. L. J., 77, 
(Iowa ;) Beadle vs. Chenango Mut. Ins. Co., 3 Hill, 161 ; and see Schultz 
vs. Hawkeye Ins. Co., 5 Ins. L. J., 854; 8. C. 43 Iowa, 239; Shakey vs. 
Hawkeye Ins. Co., 7 Ins. L. J., 223, Iowa. 

That note is valid notwithstanding partial failure of consideration. 
Cruikshank vs. Browner, 11 Barb., 228; S. C. 3 Benn. F. I. C., 181; De- 
raismes vs. Merchants’ Mutual Ins. Co., 1 N. Y¥., 371; Brouwer vs. 
Crooke, 4 N. Y¥., 51; 8. C., 3 Benn. F. I. C., 177; Osgood vs. Strauss, 
65 Barb., 383. 

Generally as to right of setting up partial failure of consideration in suit 
on anote. Solomon vs. Turner, 1 Stark., 51; Darnell vs. Williams, 2 id., 
166; Jackson vs. Warwick, 7 T. R., 121; Moggridge vs. Jones, 14 East, 
486; Grant vs. Welchman, 16 id., 207; Mann vs. Lent, 10 Barn. & C., 877; 
Lewis vs. Cosgrove, 2 Taunt., 2; Wintle vs. Crowther, 1 C. & J., 316; 
Mondel vs. Steele, 8 M. & W., 858; Gascoyne vs. Smith, McClel. & Y., 
338 ; Obbard vs. Betham, Moody & M., 483; Southall vs. Rigg, 11 C. B., 
481; Stephens vs. Wilkinson, 2 B. & Ad., 320; De Sewhanberg vs. Bu- 
chanan, 5 C. & P., 343; Swift vs. Tyson, 16 Pet., 1; Peden vs. Morse, 1 
Stew. & P., Ala., 71; Cragin vs. Fowler, 34 Vt., 326; Perley vs. Balch, 23 
Pick., 288 ; Waters vs. Armstrong, 5 Minn., 448; Allaire vs. Hartshorne, 
21 N. J. L., 665 ; Johnson vs. Titus, 2 Hill, 606 ; Spalding vs. Vandercook, 
2 Wend., 431 ; Sawyer vs. Chambers, 44 Barb., 42; Fisher vs Sharpe, 5 
Daly N. Y. C. P., 214. 

That partial failure of consideration is a good defense to an action upon 
a note only where amount can be definitely ascertained by computation, 
and does not depend upon ascertainment of unliquidated damages. Agra 
& McBank vs. Leighton, L. R., 24, 56; Drew vs. Fowle, 27 N. H., 412 ; 
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Riddle vs. Gage, 37 id., 519; Richardson vs. Sanborn, 33 Vt., 75; Pulsifer 
vs. Hotchkiss, 12 Conn., 284; Reese vs. Gordon, 19 Cal., 147, and see Sulley 
vs. Frean, 10 Ex., 535; Warwick vs. Nairn, id., 762; Greenleaf vs. Cook, 
2 Wheat., 13; Scudder vs. Andrews, 2 McLean, 464. 

That it is a good defense although amount is unliquidated. Parish vs. 
Stone, 14 Pick., 198; Harrington vs. Stratton, 22 Pick., 510; Stacy vs. 
Kemp, 97 Mass., 166; Davis vs. Bean, 114 id., 358 ; Judd vs. Dennison, 10 
Wend., 512; Payne vs. Cutler, 13 Wend., 605; Hammatt vs. Emerson, 27 
Me., 308 ; Herbert vs. Ford, 29 Me., 546; Steigleman vs. Jeffries, 1 Serg. 
& R., 477; Brewer vs. Harris, 10 Miss., 84; Rasberry vs. Moye, 23 id., 
320 ; Moore vs. Larham, 3 Hill, 8. C., 299; Peden vs. Morse, 1 Stew. & 
P., Ala., 71; Wychoff vs. Runyon, 33 N. J. L., 107; Holzworth vs. Koth, 
26 Ohio St., 30. 

It would seem that where party has secured an advantageous contract, the 
consideration therefor, whether in form of a note or otherwise, is justly part 
of assets of company. Ifa note is not paid when due, the hardship result- 
ing is attributable to the contract and not to the law. See Worthington vs. 
Charter Oak Life Ins. Co., 4 Ins. L. J., 269, 275; S.C. 41 Conn., 372; 
Oakley vs. Bowman, 21 Wend., 588, 594. Fault or misfortune may entitle 
one to sympathy, but affords no legal reason for release from an obligation 
deliberately entered into. ‘‘ An appellate court sits to declare the law and 
not to propound a code of morals.” Folger, J. Bryer vs. Lorillard Ins, 
Co., 55 N. Y., 247. 
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SUPREME COURT OF MICHIGAN. 


Ocroser Term, 1878. 


AMERICAN INS. CO. 
vs. 


JOSEPH COUGLE. 


The facts in this cass are the same as in that of Yost vs. Ins. Co. above, except 
that the agent repres :nted to the insured that the insurance was absolute for 


only « single year. and was renewable at the option of the insured, and is gov- 
erned by that decision. 


Judgment affirmed. 
Epear Weexs, for Plaintiff in Error. 


Cootey, J. 

This case is governed by Yost vs. American Ins. Co., just decided. 
The suit is upon a similar premium note. The only peculiarity in 
this case is that when the agent solicited the insurance he fully ex- 
plained to Cougle that under the charter of the company the insur- 
ance terminated at the end of the year for which payment was made 
in advance, and was only renewable at the option of the insured by 
the payment of another installment on the premium note. It thus 
appears that the insurance was effected on the distinct understanding 
that the contract bore the construction which in the case of Yost has 
been shown to be the natural and reasonable one. 

The judgment must be affirmed with costs. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas of Wesimoreland County. 


MANUFACTURERS AND MERCHANTS’ INS. CO. 


vs. 


J. R. KUNKLE.* 


A policy on a house occupied as a dwelling and store, contained an express cov- 
enant that if the insured knowingly incurred the risk or permitted it to be done 
without the consent of the insurer, the policy should be void. It was not de 
nied that the insured had, after assurance, without conseut of the assurer, oc- 
cupied part of the house as a tin-shop. The court submitted to the jury the 
questions whether the oceupation for the purpose of a tin-shop was more haz- 
ardous than the risk insured against, and whether it was so used at or immedi- 
ately before the fire. 

TIeld, it was error to submit the question, ‘* Was it used at or immediately before 
the fire?” ‘Thejury should have been instructed that if the plaintiff knowingly 
increased the risk, or permitted it to be done, although no work had been done 
in the shop for a few days before the fire, he could not recover. 


Covenont on policy of insurance containing the following provi- 
sions: ‘‘ Provided, That if the premises above mentioned shall at 
any time when such fire shall happen, be, in whole or in part, occu- 
pied for purpcscs considered more hazardous in the printed condi- 
tions thereunto annexed, than at the time of making such insurance, 
unless liberty so to occupy them be expressly stipulated for herein, 
this policy, and every clause, article and thing herein contained, shall 
be void and of noeffect.”. * ** * “ or, if the risk shall be increased 
by any means whatever, with the koowledge of the assur d, during 
the continuance of the insurance, and notice thereof be not given to 
the company, and such increased risk be allowed and indorsed there- 
on, this policy shall be of no force.” 


* Opinion filed Nov. 11, 1878. From the Pittsburg Legal Journal. 
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On the 19th August, 1875, J. R. Kunkle, the defendant in error, in- 
sured his house in the company of the plaintiff in error for one year 
for $1,000, the policy containing the provisions quoted. It was 
burned down on the 17th day of August, 1876, ten days before the 
expiration of the policy, wbich ran till the 27th of that month. 

Kunkle at the same time bad insurance in three other companies 
of $1,000 each. The house was then occupied as a dwelling and store, 
but afterward, in May, 1876, he got permission from the Atlas and 
Phoenix insurance companies to puta tin-shop in one room of the 
house, and pad each of them $7.50 to cover the increased risk for 
the remainder of their several terms. The People’s Insurance C»m- 
pany, however, refused it on account of the increased risk, and can- 
celed the policy issued by it. No permission wus given by the com- 
pany plaintiff in error, nor any application made to it for leave to put 
in the tin-shop, nor any additional premium offered for the greater 
hazard. 

The plaintiff below, admitting the tin-shop continued in the build- 
ing until the fire occurred, contended that its use as such bad been 
abandoned about two days before the fire, and that its remaining 
there unused, was no violation of the terms of the policy. To this 
effect the court below charged, and that the value of the property 
having been settled at $3,000, and there being $3,000 insurance in 
the cther companies, the ccmjany would be liulle, if at all, for 
one fourth of the entire los3, or $750 with interest from the date of 
the fire. Under these instructiuns a verdict was rendered for the 
p'aintiff for $803.12}. That portion of the charge implying that the ° 
more hezardous use discontinued before the occurrence of the fire, 
would not avoid the policy, the defendant below assigued for error. 


Enaear Cowan, Allorney for Plaintiff in Error. 
H. D. Fosrer and J. F. Wesriixa, Allorneys for Defendant in 
Error. 


Trunkey, J. 

One of the conditions in the policy provided that “ if the 1isk shall 
be increased by any meauvs whatever, with the knowledge of the as- 
sured, during the continuance of the insurance, and notice therecf be 
not given to the company, and such increased risk be allowed and in- 
dois: d thereon, this policy shall be of no force.” Here is an express 
covenunt that if the insured knowingly in¢reased the risk without con- 
sent of the assurer the policy should be invalid. In this the case dif- 
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fers’from the Mutual Fire Ins. Co. vs. Coatesville Shoe Factory, 30 
P. F. Sm., 407. There the defense was made on the ground that 
gasoline had been used for lighting the building, though such use 
had ceased before the fire. The court expressly based the ruling on 
the fact that there was no provision in the policy which made it 
void for a temporary increase of risk in the mode of lighting. And, 
referring to a stipulation that if the insured engaged in a more haz- 
ardous business the policy should be void, said: “If a means of 
lighting the building in which the business of the assured is carried 
on can be deemed the business itself, then the rule covers the case 
and the policy is avoided.” That case distinctly recognizes the prin- 
ciple that if the risk be increased against a provision which declares 
such increase shall annul the policy, the assurer is absolved from the 
contract. This rule was enforced in Diehl vs. Adams Co. M. Ins. 
Cou., 8 P. F. Smith, 443. It is*settled by numerous decisions, and 
operates though the fire was not caused by the increased risk. 

A contract for insurance is no more subject to modification or 
change by one party, without the other’s consent, than any other 
agreement. The parties stipulated for a particular hazard at a given 
price. If one increases the hazard he takes it out of the terms of the 
contract. He creates a risk against which the other did not under- 
take to insure—perhaps would not for any consideration, and certainly 
would not at the same rate. 

There is not much conflict in the testimony, nor difficulty about the 
facts. For considerable time before the fire the premises were occu- 
pied for a tin-shop. For that cause the plaintiff paid additional 
sums for insurance to other companies. The shop was there at the 
time of the fire. It was error to submit the question,—‘* Was it used 
at or immediately before the fire?” The jury should have been in- 
stiucted that if the plaintiff knowingly increased the risk, or per- 
mitted it to be done, although no work had been done in the shop 
for a few days, he could not recover. 

Judgment reversed and venire facias de novo awarded. 





Heilmann vs. Westchester Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


ELIZABETH HEILMANN, Jespondent, 
vs. 
WESTCHESTER FIRE INS. CO., Appellanis. 


The policy provided that the amount of loss was to be paid sixty days after due 
notice, and proofs in accordance with its terms, ‘‘unless the property be re- 
placed or the company have given notice of their intention to rebuild or re- 
pair.’? There was also a provision giving the company the option to repair 
or rebuild within o reasonable time, or giving notice within thirty days of 
service of proofs, and requiring insured in such case to furnish plans and spe- 
cifications, Such notice was given to insured, and plans and specifications 
were furnished by her, and the company refused and neglected to rebuild. 
The loss was payable to mor‘gagee. 

Held, that the contract to insure was superseded by a building contract, and the 
company is bound as on an original contract to build, with consideration paid 
in advance, and neither the amount of loss nor of insurance is controlling upon 
the question of recovery. a 

Held, that the cause of action was in the mortgagor and not the mortgagee. 

Leld, that the option to rebuild, when exercised, superseded the agreement to pay 
the mortgagee. ’ 

Helil, that notice to rebuild was properly served on the mortgagor. 

Held, that the mortgagee had no right of action under the building contract ; his 
right was limited to receipt of payment in case the option was uot exercised. 
Held, that the mortgagee might perhaps intervene in equity to prevent the pay- 
ment of money, or its mis ippropriation, in case of insufficient security, bat had 

no other rights of interest in the character of the replacement. 

Judgment affirmed. 


Cuurcu, Ch. J. 

The only question involved is whether the plaintiff can maintain 
the action. The defendant insists that the action can only be brought 
by Briggs, the appointee named in the policy for receiving the pay- 
ment, or at all events that he should be made a party. This precise 
point has not, that I am aware, been decided in this State, and its 
solution depends upon the construction to be given to the contract. 
The contract is an ordinary fire policy, by which the defendant agreed 
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to insure the plaintiff against loss or damage by fire on certain pre- 
mises therein described, “loss, if any, payable to Peter Briggs, Jr., 
mortgagee.” The policy contains this clause : “The amount of loss or 
damage to be estimated according to the actual cash value of the 
property at the time of the loss, and to be paid sixty days after due 
notice and proofs of the same, made by the assured and received at 
the office in accordance with the terms and provisions of the policy, 
unless the property be replaced or the company have given notice of 
their intention to rebuild or repair the damaged premises.” There 
was also a provision giving the defendant the option to repair or re- 
build within a reasonable time, upon giving notice within thirty days 
from the time of the service of proof of loss ; and in case such notice 
was given, requiring the assured to furnish plans and specifications of 
the building destroyed. Notice was given to the assured, which was 
accepted, and plans and specifications furnished by her, and the de- 
fendant neglected and refused to rebuild when this action was 
brought. 

It has been settled in this court, that in such a case the contract to 
insure becomes superseded by the building contract ; that the action is 
upon the contract to rebuild, and not upon the policy, and that the 
company having exercised the option, is bound as upon an original con- 
tract to build with the consideration paid in advance, and that neither 
the amount of loss nor the amount of insurance is controlling upon 
the question of the amount of the recovery in an action upon such a 
contract. Morrell vs. Irving Ins. Co., 33 N. Y., 429 ; Beals vs. Home 
Fire Ins. Co., 36 N. Y., 522. 

Denio, J., in the former case, said “that the contract then became 
one for rebuilding, and that the obligation which looked to tke pay- 
ment of money, became obsolete and inapplicable, and that the case 
then became the same which it would have been if the contract had 
obliged the defendant simply to rebuild in case of loss.” 

Looking at the terms of the contract in the light of these adjudi- 
cations, it seems logically to follow that the legal title to this cause 
of action, which is on the building contract, is in the plaintiff, and not 
in the mortgagee. The payment contemplated to be made to the 
mortgagee was a payment in money, as provided in the policy, within 
sixty days after proofs of loss. This agreement was qualified by the 
other provision referred to, making it optional to rebuild, which when 
exercised superseded the agreement to pay, and in the language of 
Judge Denio, rendered the alternative obligation to pay ‘ obsolete 
and inapplicable.” Indeed the terms of the contract seem decisive 
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on this point. The agreement to pay the loss is accompanied by an 
express proviso rendering it not obligatory if the notice is given. 

It is suggested that injustice might be done to the mortgagee by 
collusion between the assured and insurer, and that his rights 
ought not to be prejudiced by any dealing between them. Fraud or 
collusion would of course vitiate anything they might do, and if the 
mortgagee should be injured by carrying out the provisions, it would 
be attributable to the terms of the contract, which the parties made 
and had a right to make themselves. The right to rebuild is as 
much a part of the contract as the obligation to pay, and necessarily 
modifies the latter. The contract to rebuild was for the benefit of 
the plaintiff. The property belonged to her when destroyed, and 
would be hers when replaced. The notice was properly given to the 
plaintiff instead of the mortgagee, and the defendant so construed the 
contract, as we must presume from the fact that it served the notice 
upon her, and not upon the mortgagee. Suppose the defendant had 
professed to comply with its contract, and had erected a build- 
ing, but in consequence of defective workmanship or materials, or 
otherwise, a cause of action had accrued for damage, could the 
mortgagee have brought an action? He would have had no interest in 
the recovery if his security was ample, and no interest to prosecute 
such an action. It is said that he might be compelled to bring the 
action, or that if he refused, the plaintiff might then bring it. Every 
action must be brought in the name of the party in interest, except 
trustees of an express trust. The mortgagee would have had no in- 
terest, nor could an express trust. be spelled out of the policy which 
would enable him to bring an action for such a cause. His right is 
fixed by the policy, and is confined to a right to receive the amount 
of the loss, if notice is not given. It is said that the word pay in- 
cludes the discharge of the obligation in money, or by rebuilding, 
and Tolman vs. Manufacturers Ins. Co., 1 Cush., 73, is cited. There, 
an order was given by the assured after the loss, to pay the loss to a 
third person, to which the company assented, and the court held that 
this was not a waiver of the right to rebuild. The decision was 
clearly right, but whether the reason given for it was the correct one 
I do not deem it necessary to discuss. In this case I can see no ground 
for the position that the obligation to pay the loss to the mortgagee 
contemplated anything else than a payment in money. The aetion 
was properly brought in the name of the plaintiff, and it follows that 
the defendant is not liable to an action by the mortgagee. It may be 
that under some circumstances a mortgagee might intervene in equity 
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in case of insufficient security to prevent the payment of the money 
to the mortgagor, or its misappropriation, but no such question 
arises here, and it is unnecessary to decide it. No objection is made 
on the part of the mortgagee, and the defendant appears to be de- 
fending the action upon the technical ground of a want of interest in 
the plaintiff to bring the action, which we think not tenable. 

In the recent case of Hastings vs. this same defendant, the mort- 
gagee had an absolute insurance, unaffected by the mortgagor’s act, 
and we held that this protected the mortgagee, as well against 
prior as subsequent acts, and the decision has no application to the 
question involved in this case. 

The judgment must be affirmed. 

All concur, except Rapatto, J., dissenting. 


Annotations on the above Case by the Editor of the Insurance Law Journal. 


That the election to rebuild converts the policy into a building contract, 
is sustained by the leading English authority, Brown vs. Royal Ins. Co., (1 
KE. and E., 856,) and cases cited in that decision. In North Carolina it has 
been held (Stamps vs. Ins. Co., 7 Ins. L. J., 256,) that the contract is ex- 
clusively between the parties to it, and when the company has exercised its 
option to rebuild, neither creditor nor mortgagee can interpose to prevent 
the execution when not parties. The contract is one of indemnity not pro- 
fit, and replacement inures to the benefit of all parties. It was declared 
that had the company not exercised its option the question as to the rights 
of the parties would not be devoid of difficulty. In the Illinois Supreme 
Court, in the case of Home Mutual I. Ins. Co. vs. Garfield, (1 Ins. L. J., 
844,) the policy provided for a payment of the sum insured, ‘‘ unless” the 
directors should determine to rebuild, and the charter provided that the di- 
rectors should not expend more than the sum insured in rebuilding. The 
company refused to rebuild, after giving notice. This was held not to be an 
alternative contract to pay or rebuild, and the notice did not change its 
character into a building contract. The company in the event of failure 
was simply liable for the money, and the amount could in no case exceed the 
amount of insurance. 

A mortgagee whose policy contains no covenant to insure, has a right to 
have the mortgage money applied to rebuilding. Stinson vs. Pennock, (U. 
C. Ch. Ct.) The difference between the value of the building as repaired 
and what it would have been had repairs been complete, is measure of dam- 
ages ; Parker vs. Ins. Co., Mass., 8. C., (9 Gray, 152.) Where there is 
total loss and the company rebuild for less than the amount insured, the 
policy is not thereby exhausted ; it is still liable in case of subsequent dam- 
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age to rebuilt property for the unexpended balance of insurance money. 
Trull vs. Roxbury Mut. Ins. Co., Mass. S. C., (3 Cush., 263.) Instruc- 
tion that no deduction was to be made from the expense of rebuilding by 
company under its election, though the new was different and more durable 
than the old, was erroneous. Brinley vs. Ins. Co., Mass. S. C., (11 Met., 
195.) Insurers have no right to rebuild in the absence of a special agree- 
ment. Wallace vs. Ins. Co., La. 8. C., (4 Louis., 289.) 

Where the policy was renewed after the passage of an ordinance which 
rendered rebuilding illegal, the parties were held to have contracted subject 
to the ordinance, and the company being forbidden to fulfill its offer of re- 
placement, it was required to bear the loss. Brady vs. Ins. Co., (11 Mich., 
425.) The Mass. Supreme Court, in the case of Tolman vs. Ins. Co., (1 
Cush., 73, held that an indorsement on the policy after the loss making it 
payable to a third party, and assented to by the company, did not prevent 
the company from exercising the option to rebuild. The Superior Court of 
Montreal held, Mathewson vs. Ins. Co., (41. Can. Jur., 57,) that insurance 
by mortgagee is insurance only of debt, and where the premises have been 
rebuilt and the security restored before action, the mortgagee cannot recov- 
er as fora loss. But per contra, the Mass. Supreme Court, in Foster vs. Ins, 
©o., (2 Gray, 216,) held that a policy in the name of the mortgagor after- 
ward assigned to the mortgagee was a new contract with the latter in which 
the mortgagor had no concern, and replacement by the mortgagor did not 
prevent recovery by the mortgagee, citing King vs. Ins. Co., 7 Cush., 4, 7, 
which see as to nature of mortgage insurance, with note in 3 Bennett Insur- 
ance Cases, 186. See also, on rights of parties as torebuilding, Haskins vs. 
Ins. Co., (5 Gray, 432 ;) Ryder vs. Ins. Co., (52 Barb., 447 ;) Times F’. Ins. 
Co. vs. Hawke, 5 H. & N., 935 ; Home Ins. Co. vs. Thompson, 1 N. C., (E. 
and Ap.,) 217; Bersche vs. Globe Ins. Co., 31 Mo., 546; Home Ins. Co. 
vs. Garfield, 60 IIl., 124; AXtna Ins, -Co. vs. Phelps, 27 Ill., 71; Simpson 
vs. Scottish Union Ins. Co., (9 Jurist, N. S., 711.) 

Query, as to the effect of insurance directly on the mortgagee’s interest, 
either under original policy to mortgagee, or, as in case of Hastings, supra, 
through policy becoming void as to mortgagor, or through assignment, does 
not the same option exist ? But if under mortgage clause the company de- 
clared the policy void as to mortgagor, would this be a waiver of its right to 
replace? The rulings in Massachusetts have been especially favorable to 
the claims of the mortgagee. King vs. Ins. Co., supra. What would have 
been the effect in Foster vs. Ins. Co., supra, had the company rebuilt ? 

As to the interest and right of action of the parties, in the recent case 
of Ulster County Savings Institution vs. Decker, (7 Ins. L. J., 759,) in the 
N. Y. C. A., there was a previous agreement between the company and 
mortgagee, that the latter’s interest in all policies should be absolutely in- 
sured, and a policy provision that when the policy should be deemed inval- 
id as to the mortgagor, the mortgage should be assigned, ‘‘ it being under- 
stood that the only object of the agreement is to protect the mortgagees 
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from loss.” It was held that upon a forfeiture as to the mortgagor, a total- 
ly distinct contract was created with the mortgagee, having entirely differ- 
ent relations from those existing under a simple loss payable to mortgagee. 
The same doctrine was applied in Hastings vs. Westchester I’. Ins. Co., (7 
Ins. L. J,, 430,) cited in above case, to the introduction of the usual mort- 
gage clause, which was declared to have created a new contract with the 
mortgagee. In Massachusetts also substantially the same doctrine was laid 
down in City Five Cents Savings Bank vs. Ins. Co., 6 Ins. L. J., 487. 

In St. Paul F. & M. Ins. Co., vs. Johnson, 6 Ins. L. J., 434, the Illinois 
Supreme Court held, in case of a policy loss payable to mortgagee as her in- 
terest might appear, where the insurance was greater than the mortgage, and 
the company elected to repair a partial Joss, that there was a right to sue for 
the difference in repairs imperfectly executed, in the mortgagor ; opinion 
was declined as to whether there was right of action in the mortgagee ; no 
question seems to have been raised concerning the company’s right to re- 
build. 

In the case of a life policy, however, right of action is in party entitled to 
receive payment. The N. Y. ©. A. has expressly held that a provision 
making the loss payable to a third party is in effect an assignment to that 
party. Malony vs. Ins. Co., 1 Ins. L. J., 840. In New Jersey it has been 
held, (Martjn vs. Franklin Ins. Co., 5 Ins. L. J., 145,) that ‘* loss payable to 
mortgagee ” does not operate as an assignment, and gives no right of action 
to mortgagee, distinguishing from a life policy, where right of action is in 
beneficiary. 

In New Hampshire it has been held, Chamberlain vs. Ins. Co., 4 Ins. L. 
J., 649, that the right of action in case of ‘‘ loss payable to mortgagee,”’ is 
in the party from whom the consideration moves ; where the policy was 
procured in the name of the mortgagor by the mortgagee who paid the 
premiums, the right of action was in the mortgagee. 

The Iliinois Supreme Court also held, in Illinois Mut. Ins. Co. vs. Stan- 
ton, 2 Ins. L. J., 29, that suit on policy, ‘‘loss payable to mortgagee,” is 
properly brought in name of assured for use of beneficiary ; that such poli- 
cies are not assignable at common law or by any provision of statute so as 
to give assignee right of action in his own name. It was held in Maine 
that the mortgagee may sue in his own name on a policy, ‘loss payable to 
mortgagee,” where the insurance had been secured by lessees under a cov- 
enant for the protection of mortgagee. Motley vs. Ins, Co., 29 Me., 337. 


wT 


> we 


‘Seah i sey 


a 





Mills et al. vs. The Mary E. Perew. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF NEW YORK. 


ROBERT MILLS er at.., 
Vs. 


THE SCHOONER MARY E. PEREW.* 


P. insured a vessel for $11,000, stated in the policies to be worth $13,500. The 
policies provided that no abandonment should be valid unless sufficient to vest 
in the company. ‘an unineumbered and perfect title to the subject abandoned, 
and the valuation of said vessel, expressed in this policy, shall be considered 
the value in adjusting losses covered by this policy.” The vessel was lost and 
P. ubandoned to the companies ‘all right, title and interest possessed by me 
in said vessel, tackle and apparel under said policy.” .‘The vessel was afcer- 
ward recovered by the underwriters and repaired. A libel against the vessel 
filed by the carpenters making the repairs, was contested by P. on the ground 
that Le had only abandoned 22-27ths of the vessel. 

Held, that P.’s insurable interest was the whole vessel, which was the subject of 
the policy, and not an undivided share ; that entire interest was included in 
the abundonment, P. had no further interest in the vessel and was not entitled 
to defend the suit. 
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Brew. H. Wixutams, for Libelants. 
Spracue, Gornam & Bacon, for Perev. 
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BuatcHrorD, J. 

The libelants, shipcarpenters at Buffalo, filed their libel in the Dis- 
trict Court against the schooner Mary E. Perew, to recover the sum 
of $4,021.93, with interest from October 11, 1877, for repairs made to 
said schooner at Buffalo, in September and October, 1877, claiming 
a lien on the vessel for the value of such repairs, under the laws of 
the State of New York. Frank Perew, claiming to be the owner of 
5-27ths of the vessel, put in an answer to the libel, setting up a de- 
fense to the claim as respects his interest in the vessel, and praying 

* Opinion filed Aug. 1, 1878. 
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for a decree that such claim is not a lien on the share of the vessel 
belonging to him, and that it is a lien only upon the other interests in 
the vessel, and that the libel be dismissed as to his interest. 

In July, 1876, Perew, being sole owner of the vessel, procured an 
insurance on her in each one of four several insurance companies, 
the sums severally insured by them being $3,500, $3,500, $2,000 and 
$2,000. One policy is a specimen of the four. The insurance is on 
account of Perew, and insures the sum named on the vessel for one 
year. The policy states that the vessel is valued at $13,500, without 
any further account to be given by the assured to the assurers for the 
same. The insurance covers marine disasters in the navigation of the 
upper lakes. The policy contained these clauses : “No abandonment 
in any case whatever, even when the right to abandon may exist, 
shall be held or allowed as effectual or valid, unless it shall be in 
writing, signed by the insured, and delivered to the said company or 
to their authorized agent, nor unless it shall be efficient, if accepted, 
to convey to and to vest in the said insurance company an unincum- 
bered and perfect title to the subject abandoned ; and the valuation 
of said vessel, expressed in this policy, shall be considered the value 
in adjusting losses covered by this policy.” “It is also agreed that 
this policy shall become void if any other insurance is or shall be 
made upon the vessel interest hereby insured, which, together with 
this insurance, shall exceed the sum of eleven thousand dollars.” In 
the fall of 1875 the vessel was wrecked in the upper lakes. An expe- 
dition was sent to her immediately by the agents of the insurance 
companies, but was unsuccessful in getting her off. Perew paid 
5-27ths of the contribution of the vessel in general average to the ex- 
penses of that expedition, the insurance companies paying 22-27ths, un- 
der a clause in the policies which authorizes the insurers to recover the 
vessel in case of loss or misfortune, and provides that they shall con- 
tribute to the expenditures according to the proportion the sum insured 
bears to the valuation aforesaid, and that the rest paid or incurred by 
them shall be a lien on and recoverable against the vessel, or against 
the insured, at the option of the insurers. 

Thereafter the vessel was regarded by Perew and the insurers as 
a total loss. He gave to them notice of abandonment on the 7th of 
December, 1875. His right to abandon was recognized under a clause 
in the policy which provides that “the insured shall not have a right 
to abandon the vessel in any case, unless the amount which the in- 
surers would be liable to pay under an adjustment as of a partial Icss, 
shall exceed half the amount insured.” On the 7th of February, 1876, 
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he signed and delivered to each company, an instrument in writing, 
which says: “I, Frank Perew, owner of the schooner Mary E. Perew, 
insured under policy” of such a number, in such a company, for so 
much, of such a date, “ do hereby abandon to said company all right, 
title and interest possessed by me in said vessel, tackle and apparel, 
under said policy, notice of said abandonment having been given 
December 7, 1875.” The four companies accepted the abandonment, 
and each paid to Perew, as for a total loss of the vessel, the amount 
it had insured, the total amount he received from them being $11,000. 
Afterward they sent out an expedition and got the vessel off and 
brought her to Buffalo. So far as appears, Perew has not paid, or been 
called on to pay, any part of the expense of this successful expedition. 
The insurance companies procured the repairs to b2 made, for which 
this suitis brought. No defense was made to the suit by any one but 
Perew. The District Court decreed for the libelants, and Perew has 
appealed to this court. 

The contention on the part of Perew is, that he abandoned to the 
insurance companies only 22-27ths of the vessel; that he owned 
5-27ths of her when the repairs were made ; that the repairs were 
made without his consent ; and that her co-owners could not bind 
his interest in the vessel by procuring the repairs to be made. If by 
the abandonment Perew ceased to have any interest in the vessel, 
that disposes of the case, for he has no standing to be heard in 
defense. 

The argument on the part of Perew is, that the insurance compa- 
nies, by the abandonment, became the owners of a so-called insured 
interest in the vessel, namely, 22-27ths, because the insurance was 
only $11,000 on a valuation of $13,500, and that they did not thereby 
become the owners of a so-called uninsured interest, namely, 5-27ths, 
as to which Perew took the risk himself, and that he retained that 
after and notwithstanding the abandonment. This is an erroneous 
view. Authorities are cited to the effect that, by an abandonment, the 
assured transfers his insurable interest, as far as it is a subject of the 
policy, and that an abandonment cannot transfer the interest of the 
assured any further than that interest is covered by the policy. But 
there is nothing in those well-settled principles which upholds the 
claims made by Perew. Perew’s insurable interest in the vessel was 
the whole vessel, which he owned, and it was the whole vesssel which 
was insured and was the subject of the policy. If he had owned 
only an undivided half of the vessel, his insurable interest in the ves- 
sel would have been only an undivided half of the vessel, and the 
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subject of the policy, while it could not have exceeded an undivided 
half of the vessel, might have been only an undivided quarter of the 
vessel In such case, the abandonment would have been of only an 
undivided quarter of the vessel. So, if the interest covered by the 
policy was only an undivided half the vessel, no more than the undi- 
vided half the vessel could be transferred by the abandonment. 
But when the interest covered by the policy is, as here, the whole 
vessel, the abandonment can transfer the whole vessel. The interest 
covered by the policy is not to be confcunded with the extent of the 
insurance made on such interest. In the present case, the interest 
covered by the policy, or the subject of the policy, was the entire in- 
terest in the vessel, or the whole vessel, and not an undivided share 
of the vessel. Perew owned the whole vessel, and the policy states 
that the company “on account of Frank Perew, do make insurance 
and cause” so much “to be insured upon the body, tackle, apparel 
and other furniture of the schooner called the Mary E. Perew.” 

The entire interest in the vessel, or the whole vessel, was valued in 
the policies at $13,500. That interest, that is, the whole vessel, was 
insured for $11,000. The companies put at risk on the whole vessel 
$11.000. If she was totally lost, they were to pay, and Perew was to 
receive only $11,000, although, if not lost, he might have sold her for 
$13,500. An insurance company will not insure a vessel to her full 
value, lest there may be a temptation to the insured to make a good 
sale of her by losing her. In this case, the extent of the insurance 
on the whole vessel was $11,000, but the policies covered the whole 
vessel as the interest insured on the subject of the policy. When the 
policy speaks, in the clause above cited, of “ the vessel interest hereby 
insured,” it means that the insurance shall not exceed $11,000 on that 
interest which is spoken of in the commencement of the policy as 
the interest insured, that is, the whole vessel. The clause pro- 
viding that the company shall contribute to the expenditures of 
recovery, according to the proportion the sum insured bears to the 
valuation of $13,500, taken in connection with the provision ‘that the 
valuation of $13,500 shall be considered the value in adjusting losses 
covered by the policy, shows a harmony with the foregoing views. If 
the expenditures of recovery were $3,000, the companies insuring 
$11,000 would pay $2,444.44. If the damage in case of loss was 
one quarter of the value of the vessel, it would be one quarter of 
$13,500, or $3,375, and the companies insuring $11,000 on the whole 
vessel, would pay $2,750. On the theory that the companies in- 
sured only 22-27ths of the vessel, they would be insuring up to the 
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full value of the subject insured, for they would be insuring $11,000 
on $11,000—22-27ths of $13,500 being $11,000. 

Moreover, the terms of the abandonment are very distinct. Perew, 
owner of the whole vessel, insured under the policy for so much, 
abandons to the company all right, title, and interest possssed by him 
in vessel. tackle and apparel under the policy. The instrument de- 
clares that he is owner of the whole vessel, that the whole vessel was 
insured under the policy for the amount of insurance named in the 
policy, and that he abandons to the company all the right, title and 
interest possessed by him in the vessel, under the policy. The right, 
title and interest possessed by him in the vessel was the entire in- 
terest in the vessel—the whole vessel. He could not abandon all of 
that by abandoning only a part of it. He abandons under the policy, 
that is, in accordance with the provisions of the policy respecting 
abandonment, all his interests in the vessel, that is the whole vessel. 
He does this, to get payment for a total loss. He was satisfied that 
the vessel was in such a state that it was better for him to receive 
the $11,000 and give up the vessel wholly to the companies, and they 
met him on that ground. The instruments of abandonment carry 
out the provision of the policies. They were accepted by the com- 
panies, and they convey to the companies ‘an unincumbered and 
perfect title to the subject abandoned.” The subject abandoned is 
the vessel, the whole vessel, all the interest of Perew in the vessel as 
owner of her, the entire ownership of her. 

As Perew had no interest in the vessel when the libel was filed, he 
was not entitled to defend the suit, and the libelants are entitled to 
a decree of $4,021.93, with interest from October 12th, 1877, and 
for their costs in the District Court. They are also entitled to their 
costs of appeal in this court against Perew. 





Report of Decisions. 


COURT OF APPEALS OF KENTUCKY. 


CASTLEMAN 
US, 
SOUTHERN MUTUAL LIFE INS. CO.* 


Where, by virtue of the contract, it is the duty of a party to pay over money col- 
lected by him as agent for the other party at a time certain, no demand is 
necessary before action brought to recover the same. 


A parol agreement cannot be established by custom, or otherwise, to add to, vary, 
or contradict a written contract entered into contemporaneously with such al- 
leged paiol agreement. 


Assumpsit. The defendant, in January, 1877, entered into a 
written contract with the insurance company, by which he under- 
took to act as agent for it. He was removed afterward, and this ac- 
tion was brought for money collected and not paid over pursuant to 
the contract. The defense, interposed by an amended answer, is, 
that by parol agreement made at the time of the execution of the 
written contract, the defendant, in case of removal, was to have com- 
missions on the renewal premiums on business obtained by him for 
at Jeast three years from the date of removal, and that thiss com- 
missions would have amounted to the sum sued for, and this is also 
pleaded as a counter-claim, The amended answer was refused, and 
judgment rendered against defendant, who appealed. The couten- 
tion is, whether a demand on appellant was necessary before action 
brought, and whether the parol agreement can be established by cus- 
tom or by evidence of the express stipulation of the parties. 


G. W. Darsatz and W. B. Krygeap, for Appellant. 
Morton & Parker, for Appellee. 


* Decision rendered Sept. 21, 1878. From the Reporter. 
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Hixts, J. (afler slating the facts. ) 

On the termination of the agency it became appellant’s duty to pay 
over the funds in his hands without waiting for a demand ; but 
whether that be true is immateria!, because in the writting contain- 
ing the terms of the contract, and set up in the petition, the appel- 
lant expressly stipulates that on or before the last day of each month 
he will remit ‘‘the balance due said company, by draft or otherwise, 
as directed.” This imports an absolute undettuking to remit at that 
time by draft, unless otherwise directed. The law sometimes im- 
plies an agreement to make demand before suit, asin the cise of a 
claim against an a'torney for money collected by him. In such cases 
a demand is necessary, but not where there is an agreement to pay 
over by a time certain. Wharton on Agency, §$ 303, 304. 

Usage becomes a part of a contract only when the presumption 
arises, from all the circumstances surrounding the parties, that they 
so intended. If they expressly, or by necessary implication, exclude 
it, evidence of its existence is not admissible. When, for instance, 
the subject-matter in reference to which the u-aze is inted to speak 
has been treated of in the main contract. the evidence will be re- 
jected. Bes‘des, usage that is unreasonable does not become a part 
of the contract, for it is not to be presumed that the parties intended 
to do an unreasonable thing. In this case we think it could in no 
way affect the written agreement. 2 Pars. Contr., 516. The second 
section of the witing, after specifying the commissions that appel- 
lant was to receive, declares that they shall be “as compensation in 
full for any and all services under this agreement.” As the custom is 
offered to show that appellant is to receive additional commissions 
under this contract, or at least by virtue of its execution, and of 
services performed under it, it appears to be in direct conflict with 
the express stipulations of the writing. In addition to this, the cus- 
tom does not appear to be reasonable. We would scarcely suppose 
that such power over the funds of the company woul be left for a 
period of three years after the termination of the agency, in the 
hands of cone who at the time would not be under bond. Agents are 
not employed or retained, as appears here, without the execution of 
a bond to the company, and it is not reasonable to infer that a 
stranger to the company would be allowed greater privileges. The par- 
ties here deliberately put their agreement into writing, leaving no un- 
certainty as to its object or extent, from which “it is conclusively 
presumed that the whole engagement, and the extent and manner of 
their undertaking,” was embraced therein. 1 Greenl. Ev., § 275. As 
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there is no pretense of fraud or mistake in the writlen agreement, 
we are of the opinion that it is within the rule that excludes extiinsic 
evidence of the intention of the parties. If this were not true, parol 
evidence would be admissible to alter the terms of a contract that 
purports to be absolute, so as to render it in reality conditional. 
This cannot be done. Wright vs. RR. Co.,16 B. Monr., 6; Me- 
Kegney vs. Widekin, 6 Bush, 109; Wilson vs. Shelburne, 6 Cush., 
68 ; Doyle vse. Dixon, 12 Allen, 576 ; Kimball vs. Bradford, 9 Gray, 
243 ; Clark vs. Houghton, 12 Gray, 38; Hakes vs. Hotchkiss, 23 
Vt., 232. 
Judgment affirmed. 


SUPREME COURT OF PENNSYLVANIA. 
Error to Common Pleas of Dauphin County. 


INS. CO. OF NORTH AMERICA 
vs. 


THE COMMONWEALTH.* 


It is not in contravention of the Constitution of the United States for a State to 
levy a tax upon the gross receipts trom premiums of an msurance company, in- 
corporated under her laws, though such premiums may have been received out- 
side of the State, aud for iusuiauce on property in another Ctate or in a for- 
eign country. 

A policy of insurance is not an instrumcnt of commerce, but a mere contract of 
indemnity. 


The defendant, an insurance company inecrporated under the laws 
of Pennsylvania, appealed from a settlement of the auditor general. 
The settlement charged the company, under the act of March 20, 
1877, (P. L. 6,) witha tax of eight tenths of ove per cent on the gross 
am: unt of premiums received by the company onts de of Pennsyl- 


* Decision reudered June 3, 1878. From the Reporier. 
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vania, during a certain period subsequent to the passage of the act. 
The commonwealth filed a declaration in debt. The defendant 
pleaded the general issue, and specially that the amount on which the 
tax was claimed by the commonwealth was received by the company 
at agencies established in other Statés and territories, and in the Bri- 
tish Provinces, by virtue of license and permission received from the 
lawful authorities thereof. That no part of said sum was received for 
business transacted or premiums taken in Pennsylvania, or for insur- 
ances on property situated therein, and that the defendant was obliged 
to and did pay taxes imposed by the Jaws of the States aforesaid, 
while transacting its business therein. The plaintiff demurred to the 
special pleas, and, on trial of the general issue, admitted the truth of 
the ficts specially pleaded. Pearson, P. J., directed the jury to find 
for the plaintiff for the amount claimed, and reserved the question of 
the liabil ty of the defendant. The court subsequently entered judg- 
ment for the commonwealth on the points reserved, and the defen- 
daut took this writ. 


M. P. Henry and R. C. McMortatr, for Plaintiff in Error. 

A tax on gross premiums received by the defendant for contracts 
of insurance effected ontside of Pennsylvania, with citizens of other 
States and foreign countiics, is a tax on the business of the company 
with cit’ zens cf other S ates and foreign countries, and is wiihin the 
probibition of Art. 1, §8, of the Constitution of the United States. 


L. D. Gitzert, Deputy Attorney General, and Lear, Attorney Gen- 
eral, contra. : 


Aexew, C. J. 

Abstract of Opinion.—The question here is, whether the State can 
impose upon insurance compauies, the creatures of her own hands, a 
tax on all their busivess, as evidenced by the entire premiums brought 
into their territory from all sources. 

Is this an interference with any grant of Federal power, on the 
ground that a part of their receipts is drawn from sources outside of 
the State? We think not. That it is nota tax in the sense of “im- 
pests or duties laid up n imports or exports,” is plain. It is not laid 
on any property or aiticle of commerce which can be imported or ex- 
ported, but simply a tax on money or its representative, on the re- 
sults or avails of business—that which be'ongs to the corporation it- 
self, and not the property of others. It is not a tax on property in 
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another State, bunt on money which is in the treasury of the corpora- 
tion within this State. 

It is said it transgrcsses the power of Congress to regulate com- 
merce. It is not a tax on anythng coming in or going out of the 
State, or upcn the means of transportation. Itis not laid on any in- 
strumcnt of commerce, either representing or affecting commerce as 
a bill of lading accompanying gcods transported, It does not affect 
{raveleis coming in or going out, or property situate out of the State ; 
in short, it touches no intercst outside of the State, except in that re- 
mote and incidental manner in which taxation may affect all property 
entering into the commerce of the State, and which has been frequently 
held by the Supreme Court of the United States to be no regulation of 
commcrce c nflicting with the Federal power. It is evident at the 
outset that the case is not governed by the principles settled in such 
eases as Biown vs. Maryland, 12 Wheat., 418 ; Hays vs. SS. Co., 17 
How., 596 ; SS. Co. vs, Pert Wardens, 6 Wall., 31; Passenger cases, 
7 How., 283; Crandale vs. Nevada, 6 Wall, 36; Almy vs. California, 
24 How., 169 ; Tonnage Tax cases, 15 Wall., 252; State Tax on 
Foreign Bonds, ib., 300. These proceed on the ground that the 
constitutionality of a State tax Jaw must be determined, not on the 
form or agency of col'ecting the tax, but by the subject on which the 
burden is lid. Tonnage Tax cases, supra; Munn vs. Illinois, 4 
Otto, 135; Doyle vs. Ins. Co., 4 Oito, 341. But the subject of this 
tax has n» relation to any article of interstate commerce, even in a res 
mote and indirect way. The subject, money derived from premiums, 
is not suscc ptible of prohibition by any Federal law. In discussing 
this point, we may first consider the person or party taxed,—a cor- 
poration created by Stute law, located in the State, and amenable only 
toitslaws. It is not a citizen, in the sense of the rights of persons 
secured by the Coustitution, «xcept for the purpose of Federal juris- 
diction. Ins. Co. vs. French, 18 How., 404; Paul vs. Virginia, 8 
Wall., 178; Ducat vs. Chicago, 10 ib., 415; Ins. Co. vs. Massa- 
chuse:ts, ib., 573; RR. Co. vs. Karns, 12 Wall, 81. Nor can _ it 
exercise its powers outside of the State, except by the consent of the 
State into which it comes. Bank vs. Earle, 13 Pet., 519; Ins. Co. vs. 
Morse, 20 Wall., 456 ; Paul vs. Virginia, Ducat vs. Chicago, Doyle vs. 
Ins. Co., supra. But it derives its faculties from our law, and its 
power to go out of this State in pursuit of business elsewhere it ob- 
tains from this State alone. This power to go elsewhere is a home 
franchise, and is not conferred by the laws of another State, by whose 
permission it exercises the franchise within it. It is this franchise, 
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the power to make money by its business at home and abroad, which 
this State assumes to control as of right, and the burden imposed is 
the price it must pay for the faculty and powers conferred. The 
money which finds its way into its treasury is the product of those 
powers conferred by this State. In view of the corporate being thus 
conferred, the powers thus derived, and the products of business thus 
gathered, the State necessarily possesses the power to tax the pro- 
ducts of its corporate business, for none of them possess in the 
slightest degree an outside character or interest. 

This brings us to consider more specially the subject of the tax. 
As already stated, a tax on gross premiums is a tax upon the receipt 
of money, or its representatives in notes and bills, and not on pro- 
perty, or any article of commerce ; it touches only a fund in the 
treasury of the company. See Gross R»ceipts case, 15 Wall., 29% ; 
Erie RR. Co. vs. Pennsylvania, 21 ib. 497. This tax is not meas- 
ured by the subjects of insurance, for be the rates high or low they do 
not govern, but the money only, after it has passed into the hands of 
the company. The difference between this tax and that in the Gross 
Receipts case is marked. There the rece'pts were the results of trans- 
portation, and were, by approximation, a regulation of commerce. 
Here the tax is onthe mere results of business, invulving cnly local 
transactions, and partaking of no re'a:ion to interstate commerce. 

A contract of insurance is merely a guaranty against a loss of pro- 
perty by fire, or marine disaster, for which a price is paid. The price 
or premium is but aconsideration, and the right to receive it rests on 
the faculty imparted by the State in its charter. Why should not 
the State tax the product of this faculty? It is no burden on those 
living outside more than those within the State. The tax on a fran- 
chise is admitted to be lawful. Savings Society vs. Coite, 6 Wall, 
606 ; Osborne vs. Bank, 9 Wheat., 859 ; Tonnage Tax cases, Tax on 
Gross Receipts, Brown vs. Maryland, Erie RR. Co. vs. Pennsylvania, 
supra. 

That a policy is a mere contract of indemnity aga‘nst loss of pro- 
perty, and not an instrumeut of commerce, is held in severul cases. 
Paul vs. Virginia, Ducat vs. Chicago, Ins. Co. vs. Massachusetts, supra. 
Among the decided cases we find many much nearer to the border line 
than this, yet where the legislation of the S ate has been upbeld. Thus, 
a tax on brokers, who dealt entirely in the purchase and sule of foreign 
bills of exchange. Nathan vs. Louisiina, 8 How., 73. A tax on de- 
posits invested largely in bonds of the United States exempt from 
taxation. Savings Society vs. Cuite, supra ; Provident Inst. vs. Mas- 
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sachusetts, 6 Wall, 594; on shares of s‘ock in a railroad running 
through several States, in proporticn to the length of road in one 
State ; Delaware Railroad Tax, 18 Wall., 206 ; and onitsincome ; ib., 
231 ; a tax on warehouses used as the means of inteistate commerce ; 
Munn vs. Illinois, 4 Otto, 114; also a tax on the person for shares of 
stock in corporations in another State. McKean vs. Northampton Co., 
13 Wr., 519, recognized, 15 Wall., 325. 

Without further elaboration, we are of opinion the tax in this 
case on the entire premiums of the company is not illegal, or con- 
trary to any provision of the Constitution of the United States, 

‘, Judgment affirmed. 


SUPREME COURT OF WISCONSIN. 


DEITRICH er at. 
vs. 


MADISON RELIEF ASSOCIATION. 


A relief association whose business was defined in its charter to be ‘‘to afford re 
lief to the widows and children of its deceased members, and to such business 
it shall be limited and restricted,” took an assignment of his policy for money 
loaned toa member. ‘The application stated that the policy should be paid to 
his wife, or his children in case of her previous death. This was afterward 
changed to read, ‘‘as per assignment, and balance, if any,” to the wife und chil- 
dren. 


Held, that the assignment was unwarranted by the charter, and subversive of the 
objects of the corporation, and was void. 


Judgment affirmed. 


Onrron, J. 
We can perceive no material error in the findings of the Circuit 
Court in this case. We think the governing principle of the case, 
and which subordinates all other questions, is, that the Madison 
Relief Association, the appellant, had no corporate power of lawful 
right, to make application of moneys loaned to, or paid for F. E 
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Deitrich, the insured, by the company, in payment or diversion of 
any part of the insurance moneys secured by his life policy from 
the company to be paid, upon his death, to his wife, Mary Helen 
Deitrich, and to his children in case of her death, as the sole benefi- 
ciaries of the policy. All of the securities and claims which are 
here sought to be made a lien upon such mone;s, and all assign- 
ments or other agreements between the said F. E. Deitrich and the 
company for such purpose, are void, as being in violation of the 
charter of the company, and in contravention of the sole objects and 
benevolent purpose for which it was organized. 

The objects of this company, yet while a voluntary association, 
are expressed in the preface to its constitution, adopted in Decem- 
ber, 1868, as follows: “The design of this association is to pay to 
the heirs of » member, thirty days after his death, double so many 
dollars as there are members of the association,” ete. Section 2 of the 
charter of the company chap. 315, P. and L. L., 1869, under which 
it has since acted and done its business, provides as follows: “The 
business -of said association shall be, to afford relief to the widows 
and children of its deceased members, and to such business it shall 
be limited and restricted.” 

In the application for this policy, to the question, ‘‘ In case of your 
death,.to whom shall the moncys. be paid?” F. E. Deitrich, the in- 
sured, answered : “To my wife, Mary Helen Deitrich, and in case 
she be dead, to my children.” When, afterward, I’. E. Deitrich be- 
came greatly embarrassed in his financial circumstances, and indebted 
to the company for money loaned, and was induced to assign the 
moneys of the policy to the company to secure it, by agreement be- 
tween himself and company, this answer is changed upon the appli- 
cation, so as to read, “as per assignment attached, and balance, if 
any, to my wife, Mary Helen Deitrich, and in case she be dead, to my 
children. 

We must hold that the action of the company in these respects was 
without lawful authority, and in violation of its charter, which ‘‘ limits 
and restricts” its business to insurance of lives for the sole benefit 
of certain and special classes of beneficiaries. 

“Tt is a well settled principle of corporations, that they have no 
other powers than such as are specifically granted, or such as are 
necessary for the purpose of carrying into effect the powers ex- 
pressly gran‘ed.” Angell & Ames on Corp., sec. 111. 

This conduct is not only unwarranted by the charter, but subver- 
sive of the sole object of this corporation. “A corporation can- 
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not engage in a separate, distinct business, not authorized by its 
charter, not even of raising funds to accomplish things authorized.” 
Clark vs. Furringt:n and sncther, 11 Wis., 307. Whether F. E. 
Deitrich could have lawfully diverted to any private purpose of his 
own, or pledged or assigned to other creditors than the company, 
the moneys of his life insurance so specifically aud solely devoted by 
the contract and the law to the benefit of Lis widow and children, it 
is not necessary here to decide, but most clearly the company itself 
had no lawful authority to induce or receive the benefit of such a di- 
version or assignment. 
The judgment cf the Circuit Court is affirmed with costs. 


COURT OF APPEALS OF MARYLAND. 


SHERTZER 
VS. 


MUTUAL FIRE INS. CO. or Harrrorp.* 


Policy was ‘‘ on the contents ” of certain buildings. An indorsement permitted its 
removal to another building and was signed by the secretary, but was not un- 
der seul like the policy. 


Held, that the only liability was by virtue of the indorsement, which was not an ex- 
tension of the original contract, but a new contract by parol. 


Heid, that assumpsit and not covenaut was the proper form of action. 


Covenant and demurrer. The plaintiff was insured by the defend- 
ant insurance company “on the contents” of a frame barn, granary 
and stabling situated on bis land, called “ Widow’s Care.” The pro- 
perty so insured was destroyed by fire, and when so destroyed was 
not in the buildings in which it was at the time the insurance was 
effectcd, but it had been removed to another part of the same tract 
of land, which the plaintiff had subsequently purchased. The plain- 
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tiff had applied to the defendant for permission to remove the per- 
sonalty described in this policy to that part of ‘‘ Widow’s Care” 
which he had so purchased and was then in his occupancy, and the 
defendant granted him that privilege, and indorsed the permission 
upon the policy ; permission was signed by the secretary of the com- 
pany, but it was not under seal and was in these terms : ‘‘ Permis- 
sion is hereby granted to assured to remove the personal property 
insured within to the property now occupied by him, and insured to 
J. S. by policy No. 832.” One of the conditions annexed to and 
made a part of the plaintiff’s policy, provided that “insurance on 
contents of buildings shall be taken to include every species of per- 
sonal property therein.” Judgment for defendant. The plaintiff ap- 
pealed. 


Miter, J., (after stating the facts.) 

The risks which this policy covered, as respects the property in 
question, continued only so long as it remained in the buildings in 
which it was at the time the policy was issued. RR. Co. vs. Ins. Co., 
32 Md., 37; Ins. Co. vs. Gusdorf, 43 Md., 506. It follows therefore 
that the plaintiff had no cause of action against the company for 
this loss except by virtue of the permission thus indorsed on the 
policy. The declaration, in fact, set up this indorsement, and relies 
upon it as the means ky which the insurance, which would otherwise 
have been effectual, was extended to and continued in force as to this 
property after i‘s removal, and as this permission was not granted 
under the seal of the company, the inquiry arises: Was covenant 
the proper form of action? This question is in effect settled by the 
decision in Deale’s case, 18 Md., 51. There the policy was. under 
seal, and there was an indorsement upon it not under seal, but sim- 
ply signed by the secretary of the company, stating that an applica- 
tion for additional insurance had been granted, subject to the terms 
and conditions set forth in the policy. The action was an assumpsit 
on the contract for additional insurance, and the objection there 
made was that it should have been in covenant, but the court held 
that assumpsit and not covenant was the proper form, saying that 
“here there is nothing in the original covenant which continues it in 
force as a specialty binding the company by subsequent indorsements 
of additional insurance: they are new, distinct contracts by parol.” 
The court then drew the distinction between the case befure them 
and that of McGowan, 16 Md., 7, where the policy itself provided 
for its continuance after the year, so long as the premiums were paid 
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by the assured and accepted by the company, and where it was 
therefore held that the renewal receipt did not evidence a new con- 
tract, but an extension of the original sealed contrat by virtws of its 
own terms, and they cite with approval Luciani’s case, 2 Whart., 167. 
This indorsement, in our opinion, is clearly a new and distinct con- 
tract by parol, providing that the insurance shall be effective under 
circumstances which would otherwise have made the policy void. 
Covenant will not lie. 

Judgment affirmed, 


SUPREME COURT OF PENNSYLVANIA. 


Error to Court of Common Pleas No. 2 of Allegheny County. 


NORTHWESTERN MUTUAL LIFE INS. CO. 
U8. 


MAGDALENA ROTH, Apw’x,. Eerc.* 


A life assurance company, after the death of the assured, on the faith of an assign- 
ment over the name of the assured, indorsed on the policy, paid to its sub- 
agent for payment to the assignee, the amount of the insurance. Iu an action 
by widow of assured, administratrix, ugainst the company— 

Held, that without something to show that a fraud had been practiced upon the es- 
tate of the assured by the insertion of the assignee’s name in the assignment 
after the death of the assured, and that of this the defendant had notice before 
payment of the money, the plaintiff could not recover. 

That the admission of evidence of declarations of the sub-agent, through whom 
the risk was taken, that the assigninent had been executed in blank, and that 
he had, subsequently to the death of the assured, inserted the assignee’s name, 
was erroneous ; such declarations not being made at a time when he was act- 
ing as agent of the company, in the execution of the policy, but long afterward : 
Citing Fawcett vs. Bigley, 9 P. F. 8., 411, and Bigley vs. Williams, 30 P. F. 
5., 107. 

His declaration as to his own act, committed for his own purpose, and not in the 


line of his agency, was the declaration of a third purty, and could not affect the 
company. 


On December 1, 1870, John Roth, a citizen of Pittsburgh, insured 


* Opinion filed Oct, 28, 1878. From Pittsburgh Legal Journal. 
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his life in the defendant company, through Adam Becker, a sub- 
agent, holding his appointment from and under George Dart, the 
general agent of the company in this State, for the sum «f $3,000. 
Roth died May 12, 1871, and on October 4, 1871, his wife took out 
letters of administration, and sued on the policy. 

The company set up in defense, an assignment in writing indorsed 
on the policy, and payment to the assignee. Following is a copy of 
the assignment and receipt of the assignee : 


“Birmingham, February 24th, 1871. For a valuable cons‘dera- 
tion, the receipt whereof is hereby acknowledged, I hereby assign 
and transfer to John Spieler, all my right, title and interest in and to 
the within policy, No. 58,714, for his sole use and benefit. In case 
of the death of said assignee before the policy becomes due, then in 
that case it shall be payable to the heirs or assigns of John Spieler. 
Johann Roth.” 


‘Received, September 5, 1871, of the Northwestern Mutual In- 
surance Company, three thousand dollars in full, of all claims on the 
within policy. Attest, Adam Becker.—John Spieler.” 


The policy had always remained in Becker’s custody, and there 
was evidence .terding to show that he procured the assignment by 
Roth in blank, and filled it out after Roth’s death, making use of 
Spieler, who signed all the papers presented by Becker, and received 
frcm him sums at different times, aggregating a total of from $300 
to $400. 

There was also evidence tending to show notice to Mr. Dart, as 
the agent of the company, before payment of the money to Becker, 
not to pay to Spieler. 

Under the instructions of the court, the jury found a verdict for 
$4,034.47. 


Moore & Mituican and M. W. Acueson, for Plaintiff in Error. 
J. H. Muetter and Barne & Mager, for Defendant in Error. 


Gorpon, J. 
Prima facie, the insurance company, defendant, paid to Becker, for 
Jobn Spicler, the money due on the policy covering the life of John 
Roth, on faith of the assignment of the 24th of February, 1871. 
Without something to show that the case was, in fact, not as it ap- 
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peared by this paper—-that a fraud had been perpetrated upon Roth’s 
estate, by the insertion of Spieler’s name into the assignment after 
Roth’s death, and that of this the defendant had notice before pay- 
ment of the money—the plaintiff has no standing to maintain this 
suit. 

In order to the establishment of a condition of affairs such as 
above indicated, the court admitted proof of the declarations of 
Adam Becker, the sub-agent of the defendant, through whom the risk 
was taken, that the assignment had been executed in blank, and that 
he had, subsequently to Roth’s death, inserted Spieler’s name as _as- 
signee of the policy. 

To this ruling of the court the defendant excepted, and gave as 
reasons therefor, the following: First, these declarations were not 
made by Becker at a time when he was acting as agent of the com- 
pany in the execution of the policy, but long after that execution, 
when testifying as a witness in a case of the Commonwealth vs. him- 
self and Spieler. Second, the insertion of Spieler’s name after 
Roth’s death, was an act committed for his own purpose, not in the 
line of his agency, and as a consequence, bis declarations concerning 
the came could not affect the company. 

The first of these reasons is supported by the cases of Fawcett vs. 
Bigley, 9th P. F.S., 411, and Bigley vs. Williams, 30 P. F. S., 107, 
in which it is held, that the narrative of an agent of a past transac- 
tion cannot be received in proof, in a suit against the ‘principal ; the 
second is so obviously sound that authority to support it is unneces- 
sary. As between the parties to this suit, the declarations of Becker 
are the declarations of a stranger to the issue, and can affect the 
case no more than those of any other third party. 

It is urged that these declarations were legitimately part of the 
case, inasmuch as they went to establish the fraud of Becker ; it is 
true they do tend to prove such fraud, and as against himself, they 
would be relevant, but this proof is to affect not him, but the com- 
pany ; it is the prime factor in the plaintiff’s case ; without it she can- 
not recover, and as it is foreigu to the company’s transactions, it must 
be treated as the proof of any other substantive fact, which requires 
for its establishment direct evidence, not the declarations of a third 
party. 

The remaining exceptions are not sustained. 

The judgment is reversed, and a venire de novo is ordered. 





LOWER COURT DECISIONS. 


From various sources, not official. 


Fire.—Title to deposit on termination of permanent insurance. —As- 
signment.—Morlgagee. 


R. effected a permanent insurance as owner, and transferred the 
policies to A., mortgagee, as collateral security. R. then conveyed 
the property, with an assignment of the policies, to M., subject to 
mortgages. A. subsequently assigned the mortgages to H., who issued 
writs of svire facias under which the property was sold by the sheriff 
for less than the debt. Held, the policy remained after the transfer 
an insurance of the mortgagor’s estate ; the mortgagee simply ac- 
quired the right to appropriate the amount needed to satisfy the 
mortgage debt. Hence an assignment as co!lateral security for a 
bond and mortgage is not invalidated by the discharge of the mort- 
gage lien so long as the bond remains unpaid. Held, that a mort- 
gagee to whom a permanent insurance has been assigned as a se- 
curity, is entitled to the deposit or premium, on a sale being made of 
the mortgaged premises, which puts an end to his insurable inter- 
est and to that of the mortgagor, so far as may be necessary to make 
up a deficiency in the price realized. 

Hollis vs. Springarden Ins. Co., et al.—Philadelphia (Pa.) C. P.— 
June 1878. 


Lirre.— Suicide.—Insanily. 


The policy provided that in case of suicide, whether voluntary or in- 
voluntary, sane or insane, the company should only be liable for 
its net value. The reply set up that if the insured committed suicide 
he was at the time insane, and the provision was nugatory. Held, 
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that the contra:t was not against public policy, and must be sus- 
tained. The reply was bad, and proper ground for a demurrer. 


Schmidt, guardian, vs. Home Life Ins. Co.—Cinn. (0.) Sup. Ct.— 
November 1878. 


Lire.—Consent of beneficiaries to surrender. 


In the surrender of an insurance policy, all the persons interested 
must concur. But where the company has agreed to give a paid-up 
policy on the surrender of the original policy whilst in force, it has 
no right to impose upon the insured who applies for a paid-up pol ey, 
according to the terms of his contract, the condition that he sbali 
obtain a wrilten surrender from a person who has no beneficial inter- 
est in the insurance, and to whom the company could never become 
liable upon the policy in any way. Opinion by Bakewell, J. Re- 
versed and remanded. 


While vs. Penn Mut. Ins. Co. 


Lire.—Place of contract.—Injunction. 


In a suit on a life policy in Ohio, issued by a Connecticut com- 
pany, the defeuse set up an injunction in that State restraining the 
officers and agents from further transacting business or paying out 
money, which was constructively for the protection of plaintiff’s 
rights ; also that the contract was made in Connecticut and could not 
be enforced here by attachment. Held, that as the policy was only 
valid uf‘er being countersigned in Ohio, and the premium paid to 
the agent there, Obio was the place of contract as much as Connec- 
ticut, and a demurrer to the defense should be sustained. 

Moore vs. Charler Oak Life Ins. Co.— Cincinnati, (O.) Sup. Ct. 


Fire.—Increase of risk.— Concealment. 

The insured applied to the N. company to assume a risk on a saw- 
mill curd by the C. company, which was about giving up business. 
The risk was taken over without filling up a new application. The 
mill contained a planing-machine which was not stated by the in- 
sured, but was de-cribe] in the original application, which, however, 
it d.d not appear that the N. company had seen. No fraud was im- 
puted to the insured. Held, the risk was materially increased by the 
machiue, a2d a failure to disclose its existence, together with the fact 
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that the mill was run at night without the consent required by the 
policy, avoided the insurance. — 


Atkin vs. National Ins. Co.—Court of Queen’s Bench, Montreal.—Sep- 
tember 1878. 


Lire. —Jnsurable interest in deblor.—Recovery of premium. 

The respondent, in ignorance of the law, ivsured the life of a debtor 
for » sum larger than the debt. There was no question of fraud, 
and the agent knew the facts, but was also ignorant of the law. Held, 
that the excess of insurance being illegal and void, he was entitled 
to'recover that proportion of the premium paid. 


London & Lancashire Life Ins. Co. vs. Lapierre.—Court of Q. B., 
Montreal. —Sepl. 1878. 


Fine.—IJnsured not bound by the conditions of a policy not issued. 

L. insured for one month, taking a receipt which stated that the 
insurance was subject to the conditions contained in the ordinary poli- 
cies of thecompany. IL. requested a policy, but was informed that it 
was not usual to issue them for short terms. Held, that the insured 
was not bound by a condition in the ordinary policies which he had 
never seen, requiring notice and indorsement of consent to subsequent 
insurance. 


Lafleur et al. vs. Citizens Ins. Co.—Court of Q. B., Montreal, Sept. 
1878. 


Fine.— Receiver.—Injunction. 

That un insurance compary has ceased to do business as such, that 
it bas reinsured its risks, aud that its officers are engaged merely in 
collecting its assets and paying its debts, are not sufficient reasons for 
appointing a receiver or issuing an injunction. 


Street vs. Citizens’ F, Ins. Co.—N. Y. Chy. Ct. 


Lire.—Jnlerest of wife in endowment policy.— Validity of assignment. 

B. precured an endowment policy on his life, payable to himself at 
maturity, or to his wife in case of his previous death. He subsequently 
assigned the policy ; his wife also assigned ber interest for a nominal 
consideration. B. died before the maturity of the policy. The pre- 
miums were paid by B. until the assignment, and then by the ass'gnee. 
Held, that if the wife signed under compulsion of her husband, ber 
astigument was invalid. Held, that the policy was for the benefit of 
the huslLand, and therefore not within the statute concerning wives’ 
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policies. eld, that the provision concerning payment to the wife 
was in the nature of a gift, which upon delivery of tie policy vested 
an interest in the wife which the husband could not divest without her 
consent. 

Anderson vs. Butterly.—N. Y. Sup. Ct., Aug. 1878. 


Lire.—Non-payment of interest on premium notes. 

A policy on D. for the benefit of his wife was surrendered in ex- 
change for a paid-up policy. The premium notes which had been 
given for part premium were charged against the paid-up policy, 
which contained a stipulation that if the interest on the notes should 
not be paid when due, the policy should be forfeited. Held, that the 
transaction was in the nature of a loan, and a failure to pay interest 
did not forfeit the insurance. 

Dietz vs. Knickerbocker Life Ins. Co.—Balt. (Md.) Circuit Court, Au- 
gust 1878. 





